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1995  North  Carolina  Legislation 

Pertaining  to  Elementary  and 

Secondary  Education 


by  Laurie  L.  Mesibov 


>J 


The  General  Assembly  in  1995  concentrated  on 
change  at  the  state  level,  focusing  on  the  roles  of  the 
State  Board  of  Education  (hereafter  State  Board),  the 
superintendent  of  public  instruction,  and  the  Depart- 
ment of  Public  Instruction  (DPI).  With  the  announced 
aims  of  restoring  the  State  Board's  authority  and  en- 
hancing local  control,  the  legislature  limited  the  state 
superintendent's  responsibilities  and  both  reorganized 
and  downsized  DPI.  Although  these  changes  are  sig- 
nificant, no  one  can  be  sure  what  their  impact  on  stu- 
dent achievement  will  be. 

Important  issues  that  remain  alive  for  consider- 
ation in  1996  include  charter  schools,  state  bonds  for 
school  construction,  tuition  tax  credits,  and  character 
education. 


Appropriations 

Current  operations.  Chapter  324  (H  229),  the 
Continuation  Budget  Act,  appropriates  from  the  Gen- 
eral Fund  to  the  Department  of  Public  Education 
$3,923,051,726  for  the  1995-96  fiscal  year  and 
$3,998,143,700  for  the  1996-97  fiscal  year  for  the 
department's  current  operations.  Chapter  507  (H  230), 
the  Expansion  and  Capital  Budget  Act,  appropriates  to 
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the  Department  of  Public  Education  a  net  increase  of 
$4,448,000  for  fiscal  year  1995-96  and  $32,178,818 
for  fiscal  year  1996-97  in  recurring  funds.  Chapter  507 
also  appropriates  $32,526,146  in  nonrecurring  funds 
for  fiscal  year  1995-96. 


State-Level  Changes 

State  Board  and  superintendent.  Chapter  72 

(H  7)  redefines  the  relationship  between  the  superin- 
tendent of  public  instruction  and  the  State  Board,  nar- 
rowing the  scope  of  the  superintendent's  authority. 

Under  Article  IX.  Section  4(2),  of  the  North  Caro- 
lina Constitution  and  G.S.  1 15C-19,  the  superintendent 
of  public  instruction  serves  as  the  State  Board's  secre- 
tary and  chief  administrative  officer.  Chapter  72 
amends  G.S.  115C-19  to  define  the  superintendent's 
responsibilities  as  managing  the  day-to-day  administra- 
tion of  the  public  school  system  and  carrying  out  the 
duties  specified  in  G.S.  1 15C-21,  subject  to  the  "direc- 
tion, control,  and  approval  of  the  State  Board." 

The  new  statute  defines  the  superintendent's  prin- 
cipal administrative  duties.  First,  he  or  she  organizes 
the  DPI,  utilizing  the  divisions  and  departments  the 
State  Board  considers  necessary.  All  appointments  of 
administrative  and  supervisory  personnel  to  the  DPI 
staff  are  to  be  subject  to  the  approval  of  the  State 
Board,   which   may   terminate  any   appointment   in 


2    School  Law  Bulletin 


conformity  with  the  State  Personnel  Act  (G.S. 
Ch.  126).  Second,  the  superintendent  manages  those 
matters  relating  to  the  supervision  and  administration 
of  the  public  school  system  that  the  State  Board 
chooses  to  delegate  to  the  superintendent.  Third,  the 
superintendent  is  to  create  a  special  fund  in  DPI  to 
manage  grant  funds  from  nongovernmental  sources; 
the  State  Board  is  to  administer  the  fund.  The  superin- 
tendent no  longer  administers  funds  for  DPFs  opera- 
tion or  enters  into  contracts  for  its  operations. 

The  superintendent's  duties  as  secretary  to  the 
State  Board  include  administering  instructional  poli- 
cies (rather  than  all  policies  as  the  law  previously  pro- 
vided) established  by  the  board.  The  superintendent  is 
no  longer  responsible  for  administering  funds  appro- 
priated by  the  legislature  as  Aid  to  Local  School  Ad- 
ministrative Units. 

Chapter  72  makes  changes  to  G.S.  Chapter  143A 
further  defining  the  new  relationships.  G.S.  143A-39 
specifically  creates  a  Department  of  Public  Instruction 
that  is  headed  by  the  State  Board  of  Education.  G.S. 
143A-42  transfers  the  office  of  the  superintendent  of 
public  instruction  and  the  old  DPI  to  the  reorganized 
DPI.  The  new  provisions  specify  that  the  superinten- 
dent is  the  State  Board's  secretary  and  chief  adminis- 
trative officer  with  powers  and  duties  conferred  by  the 
state  constitution,  the  State  Board,  and  the  laws  of  the 
state.  The  State  Board  has  all  powers  and  duties  con- 
ferred by  Article  5  of  G.S.  Chapter  143A,  delegated  by 
the  governor,  and  conferred  by  the  constitution  and 
laws  of  the  state. 

Chapter  393  (S  15)  amends  G.S.  126-5(d)  to  au- 
thorize the  State  Board,  not  the  superintendent,  to  des- 
ignate policy-making  positions  in  the  DPI  as  exempt 
from  the  State  Personnel  Act. 

School  system  changes.  Chapter  6  (S  16),  which 
passed  early  in  the  session,  directed  the  State  Board  of 
Education  to  examine  the  structure  and  function  of  the 
public  school  system  and  to  recommend  changes  to 
improve  student  performance,  increase  local  flexibility 
and  control,  and  promote  economy  and  efficiency.  The 
State  Board  also  was  directed  to  examine  DPI's  admin- 
istrative organization  and  develop  a  plan  for  reducing, 
eliminating,  or  reorganizing  DPI.  This  plan  was  to  de- 
crease the  number  of  DPI  employee  positions  and 
DPI's  budget  by  at  least  50  percent  by  January  1,  1996. 
The  State  Board  reported  its  organization  plan  to  the 
General  Assembly  in  May  1995. 

DPI  reorganization.  Section  17.5  of  Chapter  324 
(H  229)  directs  the  State  Board  to  reorganize  DPI  in 
accordance  with  the  plan  adopted  by  the  board  and 


submitted  to  the  General  Assembly  pursuant  to  Chap-     ^- 
ter  6  (S  16).  The  State  Board  must  implement  the  base    [ 
budget  reduction  of  $9,318,436  for  the  1995-96  fiscal    V 
year  and  of  $10,665,220  for  the  1996-97  fiscal  year. 
Section  17.6  of  Chapter  324  expresses  the  General 
Assembly's  intent  to  appropriate  for  classroom  ser- 
vices for  pupils  all  funds  saved  by  the  reorganization 
of  DPI. 

The  State  Board's  plan  to  reorganize  and 
downsize  DPI  is  designed  to  reduce  the  number  of 
employees  from  nearly  800  to  just  under  500.  The 
State  Board  identified  positions  that  would  continue, 
and  all  DPI  employees  were  required  to  reapply  for 
their  current  position  or  another  one.  Some  employees 
offered  to  retire  early  or  to  accept  the  state's  sever- 
ance package;  others  simply  resigned.  In  early  Sep- 
tember 77  employees  were  told  they  would  be  laid 
off. 

Section  17.10  of  Chapter  324  requires  the  State 
Board  to  pay  costs  related  to  separation  of  DPI  em- 
ployees and  salaries  and  support  of  positions  that  will 
be  eliminated  before  January  1,  1996,  from  two 
sources:  (1)  refunds  from  local  school  units  of  funds 
allocated  for  the  1994-95  fiscal  year  and  (2)  funds  car- 
ried forward  from  1994-95  from  State  Aid  to  Local 
School  Administrative  Units.  If  these  funds  are  inad- 
equate, the  State  Board  may  also  use  unexpended 
funds  appropriated  for  the  1995-96  fiscal  year  for  State 
Aid  to  Local  School  Administrative  Units. 

Section  17.14  of  Chapter  324  directs  the  State 
Board  to  report  quarterly  to  the  Joint  Legislative  Edu- 
cation Oversight  Committee,  beginning  September  1, 
1995,  on  its  progress  in  reorganizing  DPI  and  related 
issues. 

Technical  Assistance  Centers.  Currently  there 
are  six  regional  Technical  Assistance  Centers  in  DPI. 
Section  17.7  of  Chapter  324,  as  amended  by  Section 
17.8  of  Chapter  507,  eliminates  direct  state  funding 
for  the  centers  and  provides  that  the  State  Board  must 
reallocate  center  funds  to  local  school  administrative 
units,  effective  July  1,  1996.  If  all  local  units  in  a 
center's  service  area  agree  on  a  plan  for  the  funds,  the 
State  Board  may  reallocate  the  funds  sooner.  How- 
ever, local  boards  of  education  may  use  the  funds  that 
formerly  went  to  the  centers  to  pay  for  staff  develop- 
ment and  other  forms  of  technical  assistance  through 
contracts  with  the  centers  or  with  other  entities  or  by 
hiring  their  own  personnel.  Although  centers  will  not 
receive  state  funds  directly,  they  remain  part  of  DPI,  /^ 
and  the  State  Board  must  establish  a  management  \_ 
structure  for  them.  If  no  funds  are  available  for  a 
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center,  the  State  Board  must  abolish  it  or  consolidate 
\    it  with  another  center. 

Nutrition  personnel.  Section  17.11  of  Chapter 
324  transfers  from  DPI  to  the  Maternal  and  Child 
Health  Section  of  the  Department  of  Environment, 
Health,  and  Natural  Resources,  the  sixteen  personnel 
positions  in  DPI  that  have  responsibility  in  the  areas  of 
the  Child  and  Adult  Food  Program  and  the  Summer 
Food  Program. 

Public  school  plan.  Section  17.16  of  Chapter  507 
requires  the  State  Board  to  develop  a  plan  to  coordi- 
nate its  vocational  education  and  job-training  efforts 
with  the  community  college  system.  The  plan  must  in- 
clude ( 1 )  a  review  of  schools"  equipment  needs  for  vo- 
cational and  technical  education  and  job  training 
programs  and  (2)  an  outline  of  necessary  modification 
to  public  school  policies. 

Standards  Board  for  Public  School  Adminis- 
tration. Chapter  1 16  (H  235)  amends  Article  19A  of 
G.S.  Chapter  1  15C,  which  establishes  the  North  Caro- 
lina Standards  Board  for  Public  School  Administration. 
Chapter  1 16  eliminates  "qualihcation"  by  the  board  as 
a  prerequisite  for  certification  as  a  school  administra- 
tor. Instead  the  board  will  recommend  individuals  for 
certification  by  the  State  Board  of  Education.  The  State 
)  Board  may  designate  initial  certification  as  a  "'license" 
and  advanced  training  as  a  "certified  area  of  practice." 
The  effective  date  of  the  provisions  dealing  with  devel- 
opment of  a  school  administrator  exam  is  postponed 
from  January  1,  1997,  to  January  1,  1998.  Section 
17.13  of  Chapter  324  transfers  the  standards  board 
from  the  Office  of  the  Governor  to  the  State  Board  of 
Education. 

Education  Standards  and  Accountability  Com- 
mission. Section  17.12  of  Chapter  324  transfers  the 
North  Carolina  Education  Standards  and  Accountabil- 
ity Commission  from  the  Office  of  the  Governor  to  the 
State  Board  of  Education. 

Task  Force  on  Site-Based  Management.  As  part 
of  I989's  School  Improvement  and  Accountability 
Act,  G.S.  1 15C-238.7  created  the  Task  Force  on  Site- 
Based  Management  in  DPI.  Section  17.8  of  Chapter 
324  places  the  task  force  under  the  State  Board  and 
changes  its  membership  and  responsibilities.  The  State 
Board,  not  the  state  superintendent,  appoints  the  direc- 
tor of  the  task  force,  and  the  director  is  no  longer  a  task 
force  member.  The  task  force  has  four  duties:  (1)  to 
advise  the  State  Board  on  the  implementation  of  the 
\  School  Improvement  and  Accountability  Act,  (2)  to 
'  advise  the  State  Board  on  how  to  help  schools  to  move 
to  site-based  management,  (3)  to  review  DPI  publica- 


tions on  the  development  and  implementation  of  build- 
ing-level school  improvement  plans,  and  (4)  to  report 
annually  to  the  State  Board  on  the  implementation  of 
site-based  management.  If  the  State  Board  approves, 
DPI  will  continue  to  provide  staff  to  the  task  force  on 
request.  The  State  Board  also  must  develop  a  plan  for 
the  reconfiguration  of  staff  development  activities. 

Teacher  Academy.  Section  17.9  of  Chapter  324 
transfers  the  Task  Force  on  Teacher  Staff  Development 
(renamed  the  North  Carolina  Teacher  Academy  Board 
of  Trustees),  all  resources  and  personnel  provided 
to  the  task  force  by  DPI,  and  all  funds  appropriated 
for  the  task  force  and  the  Teacher  Academy  Pro- 
gram, from  DPI  to  The  University  of  North  Carolina 
(UNC).  The  new  teacher  academy  board  has  twenty 
members  and  a  director  appointed  by  the  UNC  Board 
of  Governors. 

The  academy  board  must  establish  "a  statewide 
network  of  high  quality,  integrated,  comprehensive, 
collaborative,  and  substantial  professional  develop- 
ment for  teachers,"  to  be  provided  through  summer 
programs.  The  board  must  collaborate  and  coordinate 
its  programming  with  the  North  Carolina  Center 
for  the  Advancement  of  Teaching.  Section  17.9A  di- 
rects the  Board  of  Governors  to  study  and  develop 
a  plan  for  professional  development  and  continuing 
education  programs  for  public  school  teachers  and 
administrators. 

Program  evaluation.  Section  25  of  Chapter  450 
(H  6)  directs  the  State  Board  to  evaluate  programs  ini- 
tiated by  local  units  using  teacher  assistant  funds  to 
reduce  class  size  or  the  student-teacher  ratio  in  kinder- 
garten through  third  grade. 

Local  Control 

Performance-based  Accountability  Program. 

The  School  Improvement  and  Accountability  Act  of 
1989  offers  local  school  administrative  units  the  option 
of  participating  in  the  Performance-based  Accountabil- 
ity Program.  Each  unit  that  participates  must  develop  a 
plan  for  improving  school  and  student  performance 
and  in  return  gets  increased  flexibility  in  operating  the 
schools. 

Chapter  272  (S  20)  amends  the  act  in  several 
ways.  First,  it  limits  the  state  superintendent's  role. 
Formerly,  the  superintendent  approved  local  units'  im- 
provement plans;  now  the  superintendent  makes  rec- 
ommendations to  the  State  Board,  which  approves 
local  plans.  Second,  the  State  Board  now  may  grant 
waivers  of  laws,  regulations,  or  policies  whether  or  not 
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the  state  superintendent  recommends  the  waiver. 
Third,  the  changes  repeal  all  references  in  G.S.  1 15C- 
238.3  to  differentiated  pay  and  to  the  responsibilities  of 
DPI  and  the  State  Board  when  local  units  do  not 
achieve  their  goals. 

G.S.  1 15C-238.1  requires  the  State  Board  to  adopt 
guidelines  for  developing  school  improvement  plans, 
including  guidelines  for  school  and  student  perfor- 
mance goals  and  strategies.  The  new  guidelines  must 
require  each  participating  school  unit  to  (1)  submit 
plans  for  each  school  for  achieving  the  school's  goals 
and  (2)  report  annually  on  each  school's  progress.  The 
State  Board  is  no  longer  required  to  adopt  student  per- 
formance indicators,  such  as  attendance  rates,  dropout 
rates,  and  postsecondary  outcomes.  Instead,  under  G.S. 
1 15C-238.2  a  local  school  board,  with  the  involvement 
of  an  advisory  panel,  is  to  establish  school  and  student 
performance  goals.  In  addition,  each  school  must  have 
a  "school  improvement  team"  whose  job  it  is  to  de- 
velop a  building-level  plan  that  addresses  appropriate 
performance  goals  for  that  school  selected  from  the 
goals  established  by  the  board  of  education.  This  team 
consists  of  the  principal;  representatives  of  the  assis- 
tant principals,  instructional  personnel,  instructional 
support  personnel,  and  teacher  assistants  assigned  to 
the  school;  and  representatives  of  parents  of  children 
enrolled  in  the  school.  The  building-level  plan  must  be 
submitted  to  a  secret  vote  of  principals,  assistant  prin- 
cipals, instructional  support  personnel,  and  teacher  as- 
sistants— not  to  all  the  building-level  staff. 

Chapter  272  removes  the  restriction  on  waivers 
for  use  of  funds  for  school  health  coordinators  and  for 
teachers  for  expanded  programs  under  the  Basic  Edu- 
cation Program. 

This  act  applies  to  plans  in  effect  for  school  years 
beginning  with  the  1995-96  school  year,  except  that  a 
school  board  is  not  required  to  adopt  a  new  plan  in  ac- 
cordance with  the  amendments  to  G.S.  115C-238.1 
before  the  1996-97  school  year. 

Chapter  450  (H  6)  is  a  second  1995  statute 
amending  the  Performance-based  Accountability  Pro- 
gram. Its  amendments  to  G.S.  1 15C-238.2(b)  and 
1 15C-238.6(a)  provide  that  local  boards  may  use  state 
funds  allocated  for  teacher  assistants  to  reduce  class 
size  or  the  student-teacher  ratio  in  grades  K-3  if  the 
teacher  assistant  positions  are  vacant  when  the  school 
improvement  plan  is  adopted  or  amended. 

Chapter  450  repeals  G.S.  115C-238.5  relating  to 
funding  categories  and  sets  limits  on  the  use  of  funds 
for  central  office  administrators,  classroom  teachers, 
and  teacher  assistants.  Local  boards  must  provide 


maximum  flexibility  in  the  use  of  funds  to  individual 
schools  to  enable  them  to  accomplish  their  school 
goals. 

Local  flexibility  and  accountability.  Chapter 
450  is  a  significant  part  of  the  General  Assembly's  ef- 
forts to  grant  additional  management  flexibility  to  local 
school  boards  and  to  hold  them  accountable  for  the  use 
of  that  flexibility.  It  consolidates  funding  allotments  in 
the  Public  School  Fund  into  eleven  allotments:  central 
office  administration,  classroom  teachers,  exceptional 
children,  at-risk  student  services/alternative  schools, 
staff  development,  noninstructional  support  personnel, 
classroom  materials/instructional  supplies/equipment, 
school  building  administration,  instructional  support 
personnel,  teacher  assistants,  and  the  Uniform  Educa- 
tion Reporting  System.  The  allotment  for  central  office 
administration  must  be  a  dollar  amount — it  is  not  a 
position  allotment — and  no  other  funding  allotment 
may  be  used  to  pay  central  office  administrators. 

The  State  Board  must  establish  purposes  for 
which  funds  within  each  allotment  may  be  used,  and 
these  new  allotments  must  be  fully  implemented  by  the 
beginning  of  the  1996-97  school  year.  The  State  Board 
also  must  develop  plans  for  ( 1 )  modifying  or  expand- 
ing the  Uniform  Education  Reporting  System  to  pro- 
vide information  on  the  use  of  funds  at  the  unit  and 
school  level  and  (2)  enabling  local  school  improve- 
ment teams  to  take  advantage  of  the  increased 
flexibility. 

An  amendment  to  G.S.  1 15C-12  requires  the  State 
Board  to  submit  a  budget  request  to  the  governor  in 
accordance  with  G.S.  143-6.  The  board  must  provide 
an  analysis  relating  each  of  its  requests  for  expansion 
funds  to  anticipated  improvements  in  student  perfor- 
mance. 

Community  schools.  Chapter  450  makes  several 
changes  to  the  Community  Schools  Act,  Article  13  of 
G.S.  Chapter  1 15C,  reducing  the  control  of  the  State 
Board  and  giving  local  boards  additional  flexibility  in 
operating  the  community  schools  program.  Local 
boards  no  longer  are  required  to  employ  a  community 
schools  coordinator. 

Emergency  school  closings.  Chapter  130  (S  918) 
amends  G.S.  1 15C-84(c)  to  authorize  the  State  Board, 
at  the  request  of  a  local  board,  to  suspend  1  or  more 
days  from  the  180-day  school  term  for  an  individual 
school  if  emergency  conditions  at  the  school  might 
threaten  the  health,  safety,  and  welfare  of  students  and 
staff.  Such  a  suspension  is  permissible  without  regard 
to  how  many  days  have  been  made  up  within  the 
school  calendar  for  the  school  unit  as  a  whole. 
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Interscholastic  athletics.  Chapter  60  (S  321) 
amends  G.S.  1 15C-12,  which  lists  the  powers  and  du- 
ties of  the  State  Board,  to  authorize  the  board  to 
( 1 )  adopt  rules  governing  interscholastic  athletic  activi- 
ties, including  eligibility  rules,  and  (2)  designate  an  or- 
ganization to  apply  and  enforce  the  rules  governing 
high  school  participation. 

Local  Boards  of  Education 

Moment  of  silence.  Chapter  497  (S  140)  enacts 
G.S.  115C-47(29b),  prohibiting  a  local  school  board 
from  having  a  policy  that  denies  or  effectively  prevents 
voluntary  participation  in  prayer  by  individuals  in  pub- 
lic schools,  except  when  necessary  to  maintain  order 
and  discipline.  A  school  board  may  not  encourage  or 
require  any  individual  to  participate  in  prayer  nor  may 
it  influence  the  form  or  content  of  any  prayer.  An 
amendment  to  G.S.  1 15C-47(29)  states  that  the  pur- 
pose of  moment  of  silence  policies  is  "to  afford  stu- 
dents and  teachers  a  moment  of  quiet  reflection  at  the 
beginning  of  each  day  in  the  public  schools,  to  create 
a  boundary  between  school  time  and  nonschool  time, 
and  to  .set  a  tone  of  decorum  in  the  classroom  that  will 
be  conducive  to  discipline  and  learning." 

Condemning  property.  Local  boards  of  educa- 
tion have  long  been  able  to  acquire  property  through 
condemnation,  but  they  were  limited  to  condemning 
fifty  acres  for  any  one  site.  Chapter  199  (S  277) 
amends  G.S.  1I5C-5I7  by  removing  the  fifty-acre 
limit. 

Community  college  trustees.  If  a  school  unit  is 
located  in  a  community  college's  administrative  area, 
the  local  board  of  education  elects  some  members  of 
the  college's  board  of  trustees.  Chapter  470  (H  914) 
amends  G.S.  1 15D-12  to  prohibit  a  local  school  board 
from  electing  any  of  its  own  members  to  serve  as  a 
community  college  trustee. 

Pay  dates.  Chapter  450  (H  6)  amends  G.S.  1 15C- 
272,  -285,  -302,  -316,  by  directing  each  local  board  of 
education  to  establish  a  set  date  on  which  monthly  sal- 
ary payments  are  made.  Employees  may  be  paid  only 
for  days  employed  as  of  the  set  pay  date. 

Employees 

P.mployment  of  principals  and  other  adminis- 
trators.' In  1995  the  General  Assembly  made  major 


1 .  Robert  P.  Joyce 
and  other  administrators. 
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changes  in  the  method  by  which  local  school  adminis- 
trative units  will  employ  principals,  assistant  princi- 
pals, supervisors,  and  directors. 

The  changes  can  best  be  understood  by  reference 
to  the  teacher  tenure  statute  found  at  G.S.  1 15C-325. 
Under  that  statute  a  newly  hired  teacher  in  a  public 
school  system  is  employed  for  a  probationary  period, 
typically  lasting  three  years.  If  the  teacher's  employ- 
ment is  continued  by  the  board  of  education  beyond 
the  end  of  the  probationary  period,  the  teacher  gains 
"career  status"  (that  is,  tenure)  and  can  be  dismissed  or 
demoted  after  that  point  only  for  one  of  the  reasons 
itemized  in  the  statute  (these  include  insubordination, 
inadequate  performance,  and  neglect  of  duty)  and  only 
by  the  procedure  set  out  in  the  statute  (with  the  possi- 
bility of  two  hearings). 

The  laws  governing  the  employment  of  principals 
and  central  office  supervisors  (also  found  at  G.S. 
1 15C-325)  have  contained  provisions  very  similar  to 
these  for  twenty-five  years.  A  person  coming  to  a  prin- 
cipal or  supervisor  position — whether  or  not  the  indi- 
vidual had  previously  served  as  a  teacher  in  that 
system — would  serve  a  probationary  period  (typically 
three  years)  and  would  gain  career  status  as  a  principal 
or  supervisor  at  the  end  of  that  probationary  term. 
From  that  time  on,  the  principal  or  supervisor  could  be 
dismissed  or  demoted  only  for  one  of  the  grounds  that 
apply  to  dismissal  of  a  teacher,  and  only  on  the  same 
procedures  that  apply  to  teacher  dismissals. 

In  1993  the  legislature  amended  G.S.  115C-325 
and  added  a  new  G.S.  115C-287.1  changing  the 
method  for  employing  principals  and  supervisors.  Ef- 
fective July  1,  1995,  principals  and  supervisors  would 
no  longer  be  employed  under  the  tenure  system;  in- 
stead, they  would  be  employed  under  a  series  of  con- 
tracts for  periods  of  four  years  each.  The  1993  statute 
making  this  change  contained  many  ambiguities  and 
internal  contradictions,  which  left  several  broad  ques- 
tions unanswered.  Among  these  were 

•  whether  principals  and  supervisors  who  were 
on  probationary  status  as  of  July  1,  1995, 
would  remain  on  the  tenure  track  or  instead 
move  over  to  employment  under  the  new 
contract  system; 

•  whether  assistant  principals  were  to  be  em- 
ployed under  the  new  administrator  contract 
system  or  instead  were  to  retain  their  tradi- 
tional status  as  teachers  with  extra  duties; 

•  whether  supervisors  in  the  central  office  (and 
administrators    with   other   titles    such   as 
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"directors")  who  did  not  directly  supervise 
teaching  were  to  be  employed  under  the  new 
administrator  contract  system; 
whether  an  administrator  could  be  employed 
on  an  interim  or  temporary  basis  for  a  period 
shorter  than  four  years;  and 
•  whether  administrators  who  retained  their 
tenure  under  the  old  system  could  opt  to  give 
up  their  tenure  and  enter  an  administrator 
contract  under  the  new  system. 

In  addition,  there  were  concerns  that  the  process 
set  up  in  the  1993  legislation  for  making  the  decision 
on  renewal  or  nonrenewal  of  an  administrator's  con- 
tract at  the  end  of  its  term  (and  the  appeals  from  that 
decision)  was  unwieldy. 

Because  of  these  problems,  the  1995  General  As- 
sembly passed  Chapter  369  (S  858).  Chapter  369  re- 
tains the  basic  tenor  of  the  1993  legislation.  New 
administrators  in  the  public  schools  of  North  Carolina 
will  be  employed  under  a  series  of  renewable  con- 
tracts, not  under  a  tenure  system.  After  a  transitional 
period,  no  principals,  supervisors,  or  directors  will  ac- 
quire tenure  in  those  positions  in  the  future. 

Chapter  369  provides  that  the  new  employment 
system  applies  to  principals,  assistant  principals,  super- 
visors, and  directors  whose  major  function  includes  the 
direct  or  indirect  supervision  of  teaching  or  of  any 
other  part  of  the  instructional  program.  This  provision 
answers  two  of  the  above  questions  by  making  it  clear 
that  the  new  system  of  employment  does  not  cover  ad- 
ministrators who  are  outside  the  instructional  program, 
such  as  directors  of  maintenance,  transportation,  and 
food  service.  Those  administrators,  who  were  never 
covered  by  the  old  tenure  system,  remain  employees  at 
will. 

Chapter  369  clarifies  how  the  new  system  will  af- 
fect administrators  who  are  currently  on  probationary 
status  on  the  old  tenure  track,  answering  another  of  the 
questions  above.  Anyone  who  was  serving  in  a  princi- 
pal or  supervisor  position  as  of  July  1,  1995,  and  can 
achieve  career  status  by  June  30.  1997.  stays  on  the 
tenure  track.  After  June  30.  1997.  boards  of  education 
will  not  be  awarding  tenure  to  any  administrators. 

Chapter  369  also  makes  it  clear  that  tenured  ad- 
ministrators may  negotiate  with  their  boards  of  educa- 
tion for  a  surrender  of  their  tenure  status  in  return  for 
employment  under  the  new  contract  system  and  that 
boards  of  education  may  employ  administrators  for  in- 
terim or  temporary  periods  shorter  than  four  years.  The 
provisions  answer  the  remaining  questions  above. 


Finally,  Chapter  369  also  streamlined  the  process     ^^ 
for  making  the  decision  on  renewal  or  nonrenewal,  and    ( 
for  appealing  that  decision,   meeting  the  concerns    V_ 
raised  about  those  provisions  in  the  1993  legislation. 

Under  the  new  law.  covered  administrators  are  to 
be  employed  by  boards  of  education  under  written  con- 
tracts that  must  be  for  a  term  of  two  to  four  years  (ex- 
cept for  interim  or  temporary  employment)  and  that 
must  end  on  June  30  of  the  final  twelve  months  of  the 
contract.  During  the  term  of  the  contract,  the  adminis- 
trator may  not  be  demoted  or  dismissed  except  in  com- 
pliance with  the  teacher  tenure  statute.  At  the  end  of 
the  contract  term,  the  board  may  decide  not  to  renew 
an  administrator's  contract  for  any  reason  that  is  not 
arbitrary,  capricious,  discriminatory,  personal,  or  po- 
litical. If  an  administrator  whose  contract  is  not  re- 
newed previously  had  tenure  as  a  teacher  in  the  same 
system,  he  or  she  retains  teacher  tenure  and  is  entitled 
to  employment  as  a  teacher. 

Criminal  record  checks.  Chapter  373  (S  223) 
authorizes,  but  does  not  require,  criminal  history 
checks  of  applicants  for  jobs  in  the  public  schools. 
New  G.S.  115C-332  defines  "criminal  history"  as  a 
county,  state,  or  federal  criminal  history  of  conviction 
of  a  crime,  whether  a  misdemeanor  or  a  felony,  that  /"^ 
indicates  the  employee  ( 1 )  poses  a  threat  to  the  physi-  I 
cal  safety  of  students  or  personnel,  or  (2)  has  demon- 
strated that  he  or  she  does  not  have  the  integrity  or 
honesty  to  fulfill  his  or  her  duties  as  a  school  em- 
ployee. The  act  lists  many  crimes  that  fit  this  test.  All 
teachers  and  other  employees  of  a  local  school  board 
are  covered  by  this  act,  including  substitute  teachers, 
driver  training  teachers,  bus  drivers,  clerical  staff,  and 
custodians.  It  also  covers  an  independent  contractor 
and  his  or  her  employees  who  carry  out  duties  custom- 
arily performed  by  school  personnel  and  who  have  sig- 
nificant access  to  students. 

Each  local  board  must  adopt  a  policy,  and  apply  it 
uniformly,  on  whether  and  under  what  circumstances 
an  applicant  for  a  school  personnel  position  will  be  re- 
quired to  have  a  criminal  history  check  before  the 
board  makes  an  unconditional  job  offer.  A  board 
may  employ  an  applicant  conditioned  on  a  satisfactory 
outcome  of  a  criminal  history  check.  A  local  board 
may  not  require  an  applicant  to  pay  for  the  record 
check. 

At  the  request  of  a  local  board,  the  Department  of 
Justice  must  provide  the  board  with  an  applicant's 
criminal  history  from  the  State  and  National  Reposito-    t^^ 
ries  of  Criminal  Histories.  The  local  board  must  re-    \;_. 
quire  the  person  being  checked  (1 )  to  be  fingerprinted. 
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(2)  to  provide  additional  necessary  information  to  a 
I  person  designated  by  the  local  board — or  to  the  local 
sheriff  or  the  municipal  police,  whichever  is  more  con- 
venient for  the  applicant — and  (3)  sign  a  consent  form 
for  the  criminal  record  check  and  the  use  of 
fingerprints  and  other  identifying  information.  The 
board  may  not  require  an  applicant  to  pay  for  being 
fingerprinted. 

A  local  board  that  has  a  criminal  history  check 
policy  in  place  must  consider  an  applicant's  refusal  to 
consent  when  making  employment  decisions.  With  re- 
spect to  applicants  who  have  given  consent,  the  board 
must  review  the  criminal  history  and  determine 
whether  the  person  poses  a  threat  to  safety  or  does  not 
have  the  integrity  or  honesty  to  fulfill  the  job  duties 
and  must  make  written  findings  with  regard  to  how  it 
used  the  information. 

When  a  local  board  conducts  a  criminal  history 
check  on  an  applicant  who  is  certificated,  certified,  or 
licensed  by  the  State  Board  of  Education  and  finds  that 
the  applicant  has  a  criminal  record,  the  board  must  for- 
ward this  information  to  the  State  Board.  The  State 
Board  then  must  review  the  history  and  determine 
whether  the  person's  certificate  or  license  should  be 
revoked.  All  such  information  received  by  the  local  or 
)  State  Board  is  closed  to  public  inspection  and  may  be 
destroyed  one  year  after  it  was  used. 

The  State  Board  and  local  boards  are  immune 
from  liability  for  negligence  arising  from  any  act  or 
omission  in  carrying  out  this  act;  the  immunity  does 
not  extend  to  gross  negligence,  wanton  conduct,  or  in- 
tentional wrongdoing.  Immunity  is  waived  to  the  ex- 
tent of  indemnification  by  insurance,  or  by  Articles 
31 A  and  3 IB  of  Chapter  143,  or  by  the  Tort  Claims 
Act. 

The  State  Board  must  adopt  rules  to  implement 
the  act. 

Salaries.  Section  7.16  of  Chapter  507  provides 
for  a  2  percent  salary  increase  for  superintendents,  as- 
sistant superintendents,  associate  superintendents,  su- 
pervisors, directors,  coordinators,  evaluators,  program 
administrators,  and  noncertified  employees,  except  bus 
drivers,  whose  salaries  come  from  the  General  Fund. 
The  pay  rates  adopted  by  local  boards  for  school  bus 
drivers  for  fiscal  year  1994-95  must  be  increased  by  at 
least  2  percent,  to  the  extent  that  these  pay  rates  are 
supported  by  the  allocation  of  state  funds  from  the 
State  Board.  Local  boards  must  increase  the  rates  of 
\  pay  for  all  bus  drivers  who  were  employed  during 
'  fiscal  year  1994-95  and  who  continue  their  employ- 
ment by  at  least  2  percent. 


Section  7.17  of  Chapter  507  sets  monthly  salary 
ranges  for  superintendents,  assistant  and  associate  su- 
perintendents, directors/coordinators,  supervisors,  and 
finance  officers  and  provides  for  salary  supplements 
for  those  at  the  six-year  degree  level  and  the  doctoral 
degree  level.  Section  7.18  of  Chapter  507  sets  the  sal- 
ary schedule  for  certified  personnel  and  increases  each 
step  in  the  schedule  by  2  percent  over  1994-95.  Teach- 
ers are  also  eligible  for  longevity  payments  ranging 
from  1  percent  to  2.5  percent,  depending  on  length  of 
service,  and  teachers  at  the  top  of  the  salary  range  re- 
ceive a  special  one-time  bonus.  Section  7.19  of  Chap- 
ter 507  sets  the  salary  schedule  for  principals  and 
assistant  principals  and  the  salary  supplement  for  the 
six-year  degree  level  and  the  doctoral  degree  level,  in- 
creases each  step  by  2  percent,  and  provides  for  a  one- 
time bonus  for  school  administrators  who  are  at  the 
maximum  of  their  pay  range. 

The  effect  of  increasing  each  step  in  these  salary 
schedules  by  2  percent  is  that  teachers  and  school- 
based  administrators  with  less  than  thirty  years  of  ser- 
vice will  receive  a  4  percent  increase  in  base  pay  in 
1995-96.  They  are  guaranteed  another  2  percent  in- 
crease in  1996-97. 

Workers'  compensation.  All  school  employees 
are  covered  by  the  Workers'  Compensation  Act.  Sec- 
tion 17  of  Chapter  324  amends  G.S.  1 15C-337(a)  to 
limit  the  state's  liability  for  workers'  compensation  in 
cases  involving  school  employees  paid  in  part  by  state 
funds  and  in  part  from  other  sources.  The  state  is  re- 
sponsible only  for  workers'  compensation  based  on 
the  proportionate  share  of  the  employee's  salary  that 
is  paid  from  state  funds.  The  statute  had  provided  that 
the  state  was  liable  for  all  workers'  compensation 
claims  paid  to  employees  paid  from  state  funds,  even 
though  part  of  the  employee's  salary  came  from  local 
sources. 

Teacher  leave.  Section  17.4  of  Chapter  324 
amends  G.S.  1 15C-336  by  requiring  the  State  Board  to 
adopt  rules  and  regulations  to  permit  an  employee  to  use 
annual  leave  on  days  students  are  in  school  if 
(1)  the  employee  must  have  a  substitute,  (2)  the  em- 
ployee has  exhausted  all  of  his  or  her  sick  leave,  and  (3) 
the  absence  is  due  to  the  employee's  catastrophic  ill- 
ness. In  such  situations  the  employee  will  not  be  re- 
quired to  pay  the  substitute.  Section  17.13  of  Chapter 
507  amends  G.S.  1 15C-302  to  allow  a  teacher  to  use  an- 
nual leave,  personal  leave,  or  leave  without  pay  to  care 
for  a  newborn  child  or  for  a  child  placed  with  the 
teacher  for  adoption  or  foster  care,  with  total  leave  time 
of  not  more  than  twelve  weeks. 
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Students 

Expulsion.  Chapter  386  (S  26)  amends  G.S. 
115C-391  to  expand  the  authority  of  local  boards  of 
education  to  expel  (permanently  stop  providing  educa- 
tion to)  students.  Upon  recommendation  of  the  princi- 
pal and  superintendent,  a  board  may  expel  any  student 
fourteen  years  of  age  or  older  whose  behavior  indicates 
that  the  student's  continued  presence  in  school  consti- 
tutes a  clear  threat  to  the  safety  of  other  students  or 
employees.  The  State  Board  must  develop  guidelines 
that  define  behavior  that  is  considered  a  clear  threat  to 
safety.  The  local  board's  decision  must  be  based  on 
clear  and  convincing  evidence,  and,  before  ordering  an 
expulsion,  it  must  consider  whether  it  offers  an  alterna- 
tive program  to  serve  the  student. 

At  any  time  after  the  first  July  1  that  is  at  least  six 
months  after  the  expulsion,  a  student  may  ask  the 
board  to  reconsider  its  decision.  If  the  student  demon- 
strates that  his  or  her  presence  in  school  no  longer  con- 
stitutes a  threat  to  safety,  the  board  must  readmit  the 
student  on  a  date  the  board  considers  appropriate. 

Chapter  386  also  amends  G.S.  115C-276  to  re- 
quire the  superintendent  to  maintain  .student  discipline 
and  keep  data  on  all  suspensions  and  expulsions.  The 
data  must  include  the  race,  gender,  and  age  of  each  stu- 
dent, the  duration  of  each  suspension,  whether  an  alter- 
native education  was  considered  or  provided,  and 
whether  a  student  has  had  multiple  suspensions. 

Suspension.  Chapter  293  (S  51)  amends  G.S. 
1 15C-391  to  require  a  local  board  of  education  to  sus- 
pend for  365  days  any  student  who  brings  a  weapon,  as 
defined  in  G.S.  14-269. 2(b)  and  (g),  onto  school  prop- 
erty. Upon  recommendation  of  the  superintendent,  the 
local  board  may  modify  the  suspension  on  a  case-by- 
case  basis  and  may  provide,  or  contract  for,  educa- 
tional services  for  a  suspended  student  in  an  alternative 
setting.  School  boards  must  modify  the  suspension  for 
children  with  disabilities  by  continuing  to  provide 
them  with  educational  services  and  may  modify  the 
suspension  for  other  students. 

Kindergarten  health  assessments.  G.S.  130A- 
440(a)  requires  that  every  child  entering  public  kinder- 
garten have  a  health  assessment.  Section  10  of  Chapter 
123  (S  506)  expands  the  time  during  which  the  assess- 
ment may  be  made  by  permitting  it  to  be  done  up  to 
twelve  months  before  the  child  enters  school. 

Uniforms.  In  recent  years  some  school  officials 
and  parents  have  looked  to  school  uniforms  as  a  way  to 
improve  discipline  and  students'  self-image.  Chapter 
334  (H  487)  allows  the  State  Board  to  authorize  up  to 
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five  local  school  units  to  implement  pilot  programs  in 
which  students  are  required  to  wear  uniforms  du 
the  regular  school  day.  The  State  Board  must  develop 
program  guidelines  for  local  boards  to  follow,  and 
these  must  consider  parental  and  community  involve- 
ment, constitutional  concerns,  and  students'  ability  to 
purchase  uniforms.  No  state  funds  may  be  used  for 
uniforms. 


Curriculum 

Health  education.  Based  on  the  premise  that  par- 
ents have  the  primary  responsibility  for  educating  their 
children  in  all  areas,  including  sexuality.  Chapter  534 
(H  834)  makes  significant  changes  to  the  comprehen- 
sive health  education  program.  Chapter  534  repeals 
G.S.  115C-81(a2)  and  -81(e)  and  enacts  G.S.  115C- 
81  (el),  requiring  that  a  comprehensive  health  educa- 
tion program  be  developed  and  taught  to  pupils  from 
kindergarten  through  ninth  grade.  The  program  must 
include  instruction  in  mental  and  emotional  health; 
drug  and  alcohol  abuse  prevention;  nutrition;  dental 
health;  environmental  health;  family  living;  consumer 
health;  disease  control;  growth  and  development;  first 
aid  and  emergency  care;  preventing  sexually  transmit-  /^~ 
ted  diseases,  including  AIDS,  and  other  communicable  I 
diseases;  abstinence-until-marriage  education;  and  bi- 
cycle safety. 

The  State  Board  is  responsible  for  supervising  the 
development  and  operation  of  the  statewide  program 
and  for  adopting  objectives  for  instruction  in  each  sub- 
ject area.  In  the  area  of  prevention  of  sexually  transmit- 
ted diseases,  objectives  must  include  emphasis  on  the 
importance  of  parental  involvement,  abstinence  from 
sex  until  marriage,  and  avoiding  intravenous  drug  use. 
Every  program  must  present  the  benefits  of  abstinence 
as  the  only  certain  way  to  avoid  pregnancy  and  sexu- 
ally transmitted  diseases.  The  State  Board  is  to  develop 
and  maintain  a  list  of  approved  abstinence-until- 
marriage  curricula  and  may  develop  its  own  curricu- 
lum. Any  instruction  concerning  the  causes  of  sexually 
transmitted  diseases,  in  cases  where  homosexual  acts 
are  a  significant  means  of  transmission,  must  include 
the  current  legal  status  of  those  acts. 

The  State  Board  will  approve  textbooks  and  other 
materials  that  local  school  units  may  purchase  with 
state  funds  and  must  make  them  available  to  all  local 
school  units  for  review  by  parents  and  guardians.  The 
review  period  must  be  at  least  sixty  days  before  use.      (mm 

Each  local  board  must  provide  a  comprehensive    %_ 
school  health  education  program  that  meets  this  act's 
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requirements  and  the  State  Board's  objectives.  A  local 
\  board  may  expand  on  the  program  but  may  include  a 
comprehensive  sex  education  program  only  if  the 
board  conducts  a  public  hearing  before  adopting  an 
expanded  program.  The  program's  objectives  and  in- 
structional materials  must  be  made  available  for  review 
at  least  thirty  days  before  and  after  the  hearing. 

Before  students  may  participate  in  any  portion  of 
( 1 )  a  program  that  deals  with  prevention  of  sexually 
transmitted  diseases  or  avoidance  of  out-of-wedlock 
pregnancy,  (2)  an  abstinence-until-marriage  program,  or 
(3)  a  comprehensive  sex  education  program,  their  par- 
ents and  guardians  must  be  given  an  opportunity  each 
school  year  to  review  the  objectives  and  materials.  Lo- 
cal boards  must  adopt  policies  allowing  parents  or 
guardians  to  consent  to  or  withhold  consent  for  stu- 
dents' participation.  Students  may  receive  information 
about  where  to  obtain  contraceptives  and  abortion  refer- 
ral services  only  in  accordance  with  a  local  board's 
policy  regarding  parental  consent.  Contraceptives  may 
not  be  made  available  or  distributed  on  school  property. 

Algebra  and  learning-disabled  students.  Chap- 
ter 371  (S  701),  as  amended  by  Section  17.14  of  Chap- 
ter 507,  amends  G.S.  1  i5C-8l(b)  to  provide  that  the 
State  Board  may  not  adopt  or  enforce  any  rule  that  re- 
)  quires  Algebra  I  as  a  graduation  requirement  or  as  a 
requirement  for  a  high  school  diploma  for  a  student 
whose  individualized  education  program  identifies  the 
student  as  learning  disabled  in  the  area  of  mathematics 
and  states  that  this  learning  disability  will  prevent  the 
student  from  mastering  Algebra  I.  The  State  Board 
may  require  reasonable  course  substitutions  for  the.se 
students. 

Flag  display  and  pledge.  Chapter  455  (H  65) 
amends  G.S.  1 15C-47  to  encourage  local  school  boards 
to  adopt  policies  to  ( 1 )  provide  for  the  display  of  the 
United  States  and  North  Carolina  flags  in  each  class- 
room, (2)  provide  regular  opportunities  for  students  to 
recite  the  Pledge  of  Allegiance,  and  (3)  provide  in- 
struction on  the  meaning  and  historical  origins  of  the 
flag  and  pledge.  A  board  policy  may  not  compel  any 
person  to  stand,  salute  the  flag,  or  recite  the  pledge.  If 
flags  are  available,  they  must  be  displayed  in  each 
classroom. 

Testing  program.  Chapter  524  (S  24)  makes 
changes  to  the  statewide  testing  program.  Article  lOA 
of  G.S.  Chapter  1 15C,  which  has  two  components:  as- 
sessment instruments  for  first  and  second  grades  and 
^  \  the  annual  testing  program  for  grades  three  through 
^  /  twelve.  Under  the  changes,  the  system  of  annual  test- 
ing must  be  designed  to  measure  progress  in  reading, 


communication  skills,  and  mathematics  for  grades 
three  through  eight  and  progress  toward  competencies 
designed  by  the  State  Board  for  grades  nine  through 
twelve.  G.S.  115C-174.12  requires  the  State  Board  to 
review  tests  being  used  through  both  state  and  local 
testing  programs  and  to  select  the  tests  it  believes  nec- 
essary to  provide  the  best  measures  of  academic 
achievement.  The  State  Board  must  also  establish  poli- 
cies and  guidelines  for  minimizing  the  time  students 
spend  taking  tests  and  must  consider  the  use  of  na- 
tional standardized  achievement  tests  instead  of  tests 
created  specifically  for  North  Carolina  schools.  Local 
boards  are  encouraged  to  continue  to  develop  local 
testing  programs  designed  to  diagnose  student  needs 
further. 

Gun  safety.  Chapter  289  (H  767)  encourages  the 
State  Board  to  make  available  to  local  boards  of  edu- 
cation information  about  appropriate  elementary 
school  gun  safety  programs  and  to  promote  gun  safety 
programs. 

Outcome-based  education.  Section  17.2  of 
Chapter  324  repeals  the  state's  Outcome-Based  Educa- 
tion Program,  G.S.  1 15C-238.12  through  -238.21. 

Use  of  Funds 

Substitute  teachers.  Section  17.15  of  Chapter 
324  amends  G.S.  115C-12(8)  by  directing  the  State 
Board  to  provide  for  sick  leave  for  all  public  school 
employees  and  to  promulgate  rules  and  regulations 
providing  for  substitutes.  If  a  teacher  assistant  assigned 
to  a  classroom  in  kindergarten  through  third  grade  acts 
as  a  substitute  teacher  for  that  classroom,  the 
assistant's  salary  as  a  substitute  is  to  be  the  same  as  the 
daily  salary  of  an  entry-level  teacher  with  an  "A"  cer- 
tificate. 

G.S.  1 15C-336  allows  local  boards  of  education 
to  establish  voluntary  sick  leave  banks  for  employees. 
Section  17.1  of  Chapter  324  provides  that  state  funds 
for  substitute  teachers  must  be  used  to  pay  for  substi- 
tutes on  days  that  teachers  use  leave  from  a  voluntary 
sick  leave  bank. 

Career  development.  Section  17.3  of  Chapter 
324  restricts  the  use  of  funds  appropriated  to  the  State 
Board  of  Education  for  local  school  units  receiving 
career  development  funds  for  the  1995-96  and  1996- 
97  fiscal  years.  These  funds  and  funds  appropriated  for 
1994_95  that  did  not  revert  may  be  used  only  to  ensure 
that  individuals  not  receive  less  on  a  monthly  basis  in 
salary  and  state-funded  bonuses  than  they  received 
during  the  1994-95  fiscal  year,  as  long  as  they  qualify 
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for  bonuses.  The  State  Board  may  use  funds  appropri- 
ated to  State  Aid  to  Local  School  Administrative  Units 
as  necessary  to  ensure  that  individual  employees  re- 
ceive what  they  are  entitled  to. 

Exceptional  children.  Section  1 7  of  Chapter  507 
sets  the  allocation  of  funds  appropriated  in  the  expan- 
sion budget  for  children  with  special  needs.  Each 
school  unit  will  receive  $680.21  per  academically 
gifted  (AG)  student  for  3.9  percent  of  the  unit's  1994- 
95  average  daily  membership  (ADM) — regardless  of 
the  number  of  children  identified  as  AG.  Each  school 
unit  will  receive  $2,040.63  per  special  needs  child 
(other  than  AG  students)  either  for  all  children  actually 
identihed  as  exceptional  (other  than  AG)  or  for  12.5 
percent  of  the  unit's  1994-95  ADM,  whichever  is  less. 
Each  local  unit  in  which  more  than  12.5  percent  are 
identified  (other  than  AG)  will  receive  $427.35  per 
child  in  excess  of  12.5  percent  for  nonrecurring  expen- 
ditures. The  State  Board  must  evaluate  the  process  and 
criteria  for  identifying  children  with  special  needs  and 
the  adequacy  of  state  funding  for  them. 

Low-wealth  supplemental  funding.  For  several 
years  the  General  Assembly  has  allocated  supplemental 
funds  to  low-wealth  counties  to  allow  them  to  enhance 
the  instructional  program  and  student  achievement.  Sec- 
tion 17.1  of  Chapter  507  requires  $41,483,809  of  the 
funds  appropriated  to  Aid  to  Local  School  Administra- 
tive Units  for  1995-96  and  1996-97  be  used  for  this 
purpose.  Local  units  may  use  the  funds  only  for  instruc- 
tional, instructional  support,  teacher  assistant,  and  cleri- 
cal positions,  with  up  to  15  percent  for  salary 
supplements  for  instructional  personnel  and  instruc- 
tional support  personnel. 

Small  school  system  supplemental  funding. 
Section  17.2  of  Chapter  507  requires  the  State  Board  to 
allocate  funds  appropriated  for  small  school  system 
supplemental  funding  ($538,392  in  each  fiscal  year  of 
the  1995-97  biennium)  according  to  a  specified  for- 
mula. These  funds  must  supplement,  not  supplant,  lo- 
cal current  expense  funds. 

School  technology.  Section  17.3  of  Chapter  507 
transfers  to  the  State  Board's  School  Technology 
Fund  the  $42  million  appropriated  in  1994-95  to  a 
School  Technology  Reserve.  The  State  Board  must  al- 
locate the  funds  to  local  school  units  with  10  percent 
allocated  in  accordance  with  the  1993  low-wealth 
county  supplemental  school  funding  formula  and  90 
percent  on  the  basis  of  ADM.  Each  county  must  re- 
ceive at  least  $50,000.  Before  its  school  technology 
plan  is  approved  by  the  State  Board,  a  local  board 
may  use  up  to  15  percent  of  the  funds  credited  to  it  to 


develop  its  technology  plan  or  for  staff  development.       

After  a  plan  is  approved,  the  local  board  may  use  the 
remaining  funds  for  nonpersonnel  expenses  to  imple- 
ment its  technology  plan.  Local  units  may  spend  their 
funds  jointly. 

Litigation  reserve.  Section  17.4  of  Chapter  507 
provides  that  any  remaining  funds  that  were  appropri- 
ated to  DPI  for  the  1994-95  fiscal  year  for  the  Litiga- 
tion Reserve  are  transferred  to  the  State  Board  and 
remain  available  until  June  30,  1997.  The  State  Board 
may  use  up  to  $500,000  of  unexpended  funds  for  cer- 
tified employees'  salaries  to  pay  expenses  related  to 
pending  litigation. 

Savings  from  DPI  reorganization.  Section  17.7 
of  Chapter  507  directs  that  of  the  funds  appropriated  to 
State  Aid  to  Local  School  Administrative  Units,  the 
State  Boards  must  allocate  $9,318,435  for  1995-96 
and  $10,665,220  for  1996-97  for  local  school  units. 
Three  million  dollars  each  year  must  be  for  textbooks; 
the  remainder  of  the  funds  must  be  used  to  reduce  the 
funded  allotment  ratio  to  one  teacher  for  every  twenty- 
three  students  in  first  grade. 

Alternative  learning  programs.  Section  17.9  of 
Chapter  507  provides  that  funds  appropriated  for  fiscal 
year  1995-96  for  alternative  learning  programs  ($3.2  ^ 
million)  are  available  for  one  year  only  and  must  be  ( 
used  for  start-up  costs  for  new  or  expanded  programs 
to  implement  alternative  learning  programs.  An  alter- 
native learning  program  is  defined  in  G.S.  115C- 
238.41  as  "a  program  that  serves  students  at  any  level, 
serves  suspended  or  expelled  students,  serves  students 
whose  learning  styles  are  better  served  in  an  alternative 
program,  or  is  designed  to  use  multiple  strategies, 
which  serve  students  in  the  standard  classroom  or  pro- 
vide individualized  program  outside  of  a  standard 
classroom  setting...." 

Intervention/Prevention  grants.  Local  school 
units  applying  for  grants  under  the  Intervention/Pre- 
vention Grant  Program  must  include  a  plan  for  remov- 
ing barriers  to  success  in  school  and  for  minimizing 
disruptive  and  violent  behavior  in  schools.  Programs 
may  be  based  on  one  or  more  models  including  an  al- 
ternative learning  program  model.  Program  goals 
should  target  reducing  school  dropout  rates  through 
improved  student  attendance,  behavior,  and  educa- 
tional achievement.  Programs  may  be  provided  under  a 
contract  with  a  local,  private,  nonprofit  corporation. 
The  State  Board  must  develop  model  guidelines  for  the 
process  to  be  followed  when  a  student  is  placed  on  an  |^^ 
involuntary  basis  into  an  alternative  learning  program  ^ 
in  connection  with  a  suspension  or  expulsion. 
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In  awarding  grants  for  1995-96,  the  State  Board 
\  must  give  preference  to  local  school  units  that  have 
low  numbers  of  alternative  learning  programs  relative 
to  average  daily  membership  or  that  experience  a 
high  incidence  of  juvenile  crime.  Under  an  amend- 
ment to  G.S.    115C-238.47,  the  State  Board  must 

(1)  develop  and  implement  an  evaluation  system, 

(2)  develop  model  guidelines  dealing  with  referral  and 
placement  of  students,  and  (3)  develop  a  plan  to  pro- 
vide access  to  alternative  schools  for  secondary  stu- 
dents in  all  school  units. 

This  program,  as  well  as  the  school  safety  grant 
program  (G.S.  1 15C-418),  is  abolished  as  of  the  end  of 
the  1995-96  fiscal  year. 

School-based  incentive  award  funds.  Section 
17.10  of  Chapter  507  directs  the  State  Board  to  estab- 
lish a  school-basgd  incentive  award  pilot  program  in 
up  to  ten  local  schbol  units  using  funds  appropriated 
for  school-based  awards  ($2  million  for  fiscal  year 
1995-96).  The  board  may  set  goals  for  some  or  all  of 
the  schools  in  participating  units;  individual  schools 
that  exceed  those  goals  receive  incentive  grants  in 
amounts  set  by  the  State  Board.  A  school  may  use 
these  incentive  funds  in  accordance  with  a  plan  that 
has  been  developed  by  the  school  improvement  team, 
)  submitted  to  a  vote  of  specified  personnel,  and  ap- 
proved by  the  local  board. 

National  Board  of  Professional  Teaching  Stan- 
dards. The  National  Board  of  Professional  Teaching 
Standards  establishes  standards  for  teachers'  knowl- 
edge and  performance  and  operates  a  national  volun- 
tary system  to  assess  and  certify  teachers  who  meet 
those  standards.  Section  17.1 1  of  Chapter  507  provides 
that  $230,776  of  DPFs  funds  for  the  1995-96  fiscal 
year  must  be  used  to  pay  for  expenses  of  teachers  par- 
ticipating in  the  teaching  standards  program.  Chapter 
227  (S  348)  amends  G.S.  105A-2(  1 )  to  permit  the  state 
to  use  the  Setoff  Debt  Collection  Act  to  recoup  funds 
owed  by  teachers  who  do  not  fulfill  their  obligations 
under  the  National  Board  for  Professional  Teaching 
Standards  Program.  Teachers  who  complete  the  certi- 
fication process  and  have  completed  three  years  of 
teaching  in  a  North  Carolina  school  will  receive  an  an- 
nual bonus  of  4  percent  of  the  state-paid  salary; 
$240,582  is  allocated  for  that  purpose. 

Class  size  in  grade  1.  Section  17.12  of  Chapter 

507  provides  that  funds  appropriated  to  reduce  class 

size  in  first  grade  ($18.6  million  each  year  of  the  bien- 

^  \   nium)  must  be  allocated  to  school  units  on  the  basis  of 

^  /   one  teacher  for  every  twenty-three  students  in  first 

grade.  A  school  may  use  the  funds  to  reduce  class  size 


in  first  grade,  to  hire  reading  teachers  within  kindergar- 
ten through  third  grade,  or  otherwise  to  reduce  the  stu- 
dent-teacher ratio  within  kindergarten  through  third 
grade.  The  maximum  allowable  ratio  for  any  indi- 
vidual first  grade  class  is  one  teacher  to  twenty-six 
students. 

Reserve  for  education  purposes.  Section 
27. 1 OA 1  of  Chapter  507  makes  provision  for  the  use  of 
any  funds  appropriated  for  prison  construction  that  are 
not  needed  to  match  federal  funds.  Several  uses  are 
listed  in  order  of  priority.  The  tenth  and  last  priority  is 
for  transfer  to  a  Reserve  for  Education  Purposes.  In  the 
unlikely  event  that  anything  remains  after  the  first  nine 
priorities  have  been  satisfied.  Section  17.15  of  Chapter 
507  allocates  two-thirds  of  funds  transferred  to  the 
Reserve  for  Education  Purposes  to  the  State  Board  for 
textbooks  and  the  State  School  Technology  Fund  and 
one-third  to  the  Department  of  Community  Colleges. 

Transportation  formula.  Section  17.17  of  Chap- 
ter 507  permits  the  State  Board  of  Education  to  use  up 
to  $250,000  of  funds  appropriated  to  Aid  to  Local 
School  Administrative  Units  for  fiscal  year  1995-96  to 
review  the  formula  used  to  allocate  funds  for  school 
transportation  and  to  assist  local  units  in  improving  the 
efficiency  of  their  transportation  systems. 

Willie  M.  Section  23.20  of  Chapter  324  provides 
that  funds  appropriated  to  the  Department  of  Public 
Education  for  Willie  M.  students  are  to  be  used  to  es- 
tablish a  supplemental  reserve  fund  to  serve  only  mem- 
bers of  the  Willie  M.  class.  Chapter  249  (S  775) 
defines  the  standards  for  identifying  members  of  the 
Willie  M.  class. 


Miscellaneous 

Prospective  Teachers  Scholarship  Loan  Pro- 
gram. North  Carolina  residents  who  want  to  become 
teachers  in  the  public  schools  may  apply  for  scholar- 
ship loans  from  the  state  and  have  the  loans  forgiven 
in  return  for  teaching  in  a  North  Carolina  public 
school.  Chapter  435  (S  453)  amends  G.S.  1 15C-47I  to 
raise  the  amount  of  the  loan  to  $2,500  per  academic 
year  and  to  set  the  interest  rate  on  these  loans  at  10 
percent  per  year.  Loans  generally  are  forgiven  on  the 
basis  of  a  year  of  teaching  for  one  year's  loan  and  in- 
terest. A  recipient  will  receive  credit  for  the  total 
amount  due  for  all  four  years  of  the  loan,  however,  if 
the  recipient  teaches  for  three  consecutive  years  (or 
for  three  years  interrupted  only  by  an  approved  leave 
of  absence)  at  a  school  that  is  in  a  low-performing 
school  system  or  in  a  school  system  on  warning  status 
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at  the  time  the  recipient  accepts  employment  with  the 
school  unit. 

Weapons  authorized.  Chapter  49  (H  71)  amends 
G.S.  14-269.2(g)  to  add  fire  fighters,  emergency  ser- 
vice personnel,  and  North  Carolina  Forest  Service  per- 
sonnel to  the  list  of  personnel  who  may  possess 
weapons  on  school  grounds  when  performing  official 
duties. 

Bail  bond  forfeitures.  Because  Article  IX,  Sec- 
tion 7,  of  the  North  Carolina  Constitution  provides  that 
the  clear  proceeds  of  forfeitures  shall  be  used  for  pub- 
lic schools,  changes  in  the  statutes  dealing  with  bail 
bond  forfeitures  are  important  to  school  boards.  Chap- 
ter 503  (S  459)  amends  G.S.  15A-544(d)  to  provide 
that  the  attorney  for  the  county  school  board  may  ap- 
pear and  be  heard  when  the  forfeiture  calendar  is  pre- 
sented. Although  the  district  attorney  is  responsible  for 
presenting  the  forfeiture  calendar,  he  or  she  may  del- 
egate this  responsibility  to  the  county  school  board  at- 
torney. Chapter  448  (S  792)  amends  G.S.  15A-544(e) 
to  provide  that,  at  any  time  within  ninety  days  after 
entry  of  judgment  against  a  principal  or  surety,  the 
principal  or  surety  may  request,  by  verified  petition, 
that  the  judgment  be  remitted  in  whole  or  in  part.  A 
copy  of  the  petition  must  be  served  upon  the  attorney 
for  the  county  school  board  at  least  three  working  days 
before  the  hearing  on  the  petition.  The  school  board 
attorney  must  be  notified  of  the  date,  time,  and  place  of 
the  hearing  and  must  be  offered  an  opportunity  to  par- 
ticipate in  the  hearing. 

Public  records.  Chapter  388-  (S  426)  amends  the 
state's  public  records  law  in  several  ways.  New  G.S. 
132-6(b)  prohibits  a  custodian  of  records  from  de- 
manding to  be  told,  as  a  condition  of  access  or  copy- 
ing, the  purpose  for  which  the  requester  wishes  a 
record.  Custodians  are  required  to  respond  to  requests 
for  copies  "as  promptly  as  possible."  Save  for  a  re- 
quirement that  school  boards  create  indexes  for  com- 
puter databases.  Chapter  388  expressly  affirms  the 
well-understood  point  that  the  public  records  law  al- 
lows access  to  existing  records  but  does  not  require 
creation  of  new  records.  Other  provisions  of  Chapter 


388  relate  to  costs  of  copies,  costs  of  separating  confi-     ^- 
dential  from  open  material,  copies  of  records  main-     f 
tained  in  computerized  format,  computer  databases,     ^»— 
and  enforcement  provisions. 

Construction  contracts.'  Chapter  367  (S  437) 
amends  the  multi-prime/single-prime  contracting  pro- 
visions of  G.S.  143-128.  Chapter  367  also  increases  the 
formal  bid  limit  for  construction  and  repair  contracts  in 
G.S.  143-129  and  increases  the  payment  bond  thresh- 
old in  G.S.  44A-26. 


Studies 

Section  2. 1  of  Chapter  542  (H  898)  authorizes  the 
Legislative  Research  Commission  to  study  school 
building  disposition  (S  60,  H  78);  school  funding 
(S  1088):  ability  grouping  and  tracking  of  students 
(S  1004,  H  1051);  teacher  tenure,  performance  evalu- 
ation, and  incentives  (H  210);  and  choice  in  education 
including  tuition  tax  credits  (H  954). 

Section  14.1  of  Chapter  542  establishes  the 
School  Capital  Construction  Study  Commission 
(H  1041)  to  study  public  school  facilities,  including 
identifying  facility  needs  and  criteria  for  ranking  them, 
examining  the  roles  that  the  state  and  counties  should  ^^" 
play  in  meeting  facility  needs,  and  exploring  methods  \^^ 
of  governmental  financing,  and  developing  a  long-term 
plan  for  funding  facility  needs  in  an  equitable  and  ad- 
equate manner.  Each  local  school  unit  must  submit  a 
list  of  its  facility  needs  and  a  justification  for  each  item 
along  with  a  statement  of  whether  the  board  of  county 
commissioners  has  approved  or  disapproved  the  list.  If 
the  board  of  commissioners  does  not  approve  the  list, 
that  board  must  submit  its  own  list  of  needs  with  a  jus- 
tification for  each  one.  The  commission's  final  report  is 
due  by  April  15,  1996. 

Section  15.1  of  Chapter  542  establishes  The  State 
and  Local  Government  Fiscal  Relations  and  Trends 
Study  Commission  to  study  the  fiscal  responsibility  of 
local  governments.  ■ 


2.  For  a  complete  discussion  of  Chapter  388.  see  David  M. 
Lawrence.  Local  Government  Law  Bulletin  No.  70.  August  1995. 


3.  For  a  detailed  discussion  of  changes  in  construction  contracts, 
see  Frayda  Bluestein.  "Public  Purchasing  and  Contracting."  in  North 
Carolina  Legislation  1995.  ed.  Joseph  S.  Ferrell  (Chapel  Hill.  N.C.:  Insti- 
tute of  Government.  The  University  of  North  Carolina  at  Chapel  Hill, 
1995). 


1995  North  Carolina  Legislation 
Pertaining  to  Higher  Education 


by  Robert  P.  Joyce 


The  1995  SESSION  began  with  proposals  from  the 
,  governor  and  others  to  cut  funding  for  The  University 
)  of  North  Carolina.  It  ended  with  modest  increases  in 
current  operations  funding  and  nearly  $150  million  in 
appropriations  for  capital  improvements  over  the 
1995-97  biennium.  Substantively,  the  General  Assem- 
bly focused  on  the  relationship  between  the  university 
and  the  community  college  system  and  on  ways  to 
strengthen  the  emphasis  on  teaching  within  the  univer- 
sity system. 


Appropriations 

UNC  current  operations.  The  1995  Continuation 
Budget  Act  [Chapter  324  (H  229)]  appropriates  to  the 
Board  of  Governors  of  The  University  of  North  Caro- 
lina (UNC)  for  the  operation  of  all  UNC  campuses  and 
hospitals  $1,275,558,646  for  fiscal  1995-96  and 
$1,289,027,630  for  fiscal  1996-97.  The  first  of  those 
figures  represents  an  increase  of  approximately 
$69  million  over  the  1993-94  appropriation.  The  1995 
Expansion  and  Capital  Budget  Act  [Chapter  507 
(H  230)]  appropriated  an  additional  $16,013,549  for 
1995-96  and  $28,441,095  for  1996-97  in  recurring 
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funds  for  expansion  of  institutional  programs  and 
$1,678,646  and  $500,000  for  those  years,  respectively, 
in  nonrecurring  funds.  These  expansion  budget  appro- 
priations were  offset  by  estimated  additional  institu- 
tional receipts  from  tuition  increases  of  $17,548,195  in 
1995-96  and  $28,453,449  in  1996-97.  The  net  cost  to 
the  state's  General  Fund  was  only  $144,000  in  the  first 
year  of  the  biennium  and  $487,646  in  the  .second  year. 

In  addition.  Chapter  324,  in  Sections  5.2  and  5.3, 
amended  provisions  in  Section  143-15. 3A  of  the  Gen- 
eral Statutes  (G.S.)  relating  to  the  Repairs  and  Renova- 
tions Reserve  Account  and  allocated  46  percent  of  the 
funds  in  that  reserve  for  1995-96  to  the  Board  of  Gov- 
ernors for  repairs  and  renovations. 

Community  colleges  current  operations.  Chap- 
ter 324  appropriates  to  the  Department  of  Community 
Colleges  $436,169,834  and  $440,765,325  for  the 
1995-96  and  1996-97  fiscal  years,  respectively.  The 
first  of  those  figures  represents  an  increase  of  approxi- 
mately $15  million  over  the  1994-95  appropriation. 
Chapter  507  appropriated  an  additional  $1 1,031,685 
for  each  year  of  the  biennium  in  recurring  funds  and 
$15,551,317  for  1995-96  in  nonrecurring  funds. 

UNC  capital  improvements.  Chapter  507  appro- 
priates to  the  UNC  Board  of  Governors  $49,080,200 
for  fiscal  1995-96  and  $96,544,100  for  fiscal  1996-97 
for  capital  improvements.  The  projects  for  the  1995-97 
biennium  are  listed  in  Table  1. 
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Table  1.  UNC  Capital  Improvements 


North  Carolina  State  University 

Centennial  Center 

School  of  Agriculture 

4-H  Environmental  Education  Center 
The  University  of  North  Carolina  at  Chapel  Hill/ 
North  Carolina  State  University 

Marine  Science  Facility 
The  University  of  North  Carolina  Center 
for  Public  Television 

TV  tower  in  Lumberton 
The  University  of  North  Carolina  at  Chapel  Hill 

Law  School 

Center  for  Dramatic  Art 

Medical  Sciences  Building 

Pharmacy  School  planning 
East  Carolina  University 

Life  Sciences  Building 
North  Carolina  Agricultural  &  Technical 
University 

Classroom  building  planning 
The  University  of  North  Carolina  at  Asheville 

Kellogg  Center 
The  University  of  North  Carolina 
General  Administration 

Administration  Academy 
North  Carolina  Central  University 

Education  building 
Elizabeth  City  State  University 

Vaughn  Center  addition 
Fayetteville  State  University 

Student  Center  addition 
Appalachian  State  University 

Convocation  Center 
The  University  of  North  Carolina  at  Wilmington 

Marine  Sciences  Building 
The  University  of  North  Carolina  at  Charlotte 

Library  addition 
North  Carolina  School  of  the  Arts 

Student  Activity  Center 


1995-96 

1996-97 

$3,500,000 

$3,500,000 

6,000,000 

2.500.000 

500,000 

7.300.000 

500,000 

1,400,000 

5.060.000 

5.000.000 

8.400.000 

1 .000.000 

1.000.000 

2,700,000 

4,400,000 

500,000 


3,800,000 
10,000,000 
6.000.000 
4,500,000 


1,000,000 

9.900,000 
9,600,000 
2,200,000 

10.600,000 
10,000,000 
16,100,000 
2,600,000 


In  addition.  Chapter  507  authorizes  construction 
of  twelve  self-liquidating  projects  on  UNC  cam- 
puses— that  is,  projects  that  require.no  appropriations 
from  the  General  Assembly.  Among  these  is  a 
$60  million  project  for  the  North  Carolina  Children's 
Hospital  and  North  Carolina  Women's  Hospital  at 
UNC-CH. 

Section  15.3  of  Chapter  507  directs  the  Board  of 
Governors  to  develop  a  capital  improvement  request 
process  that  can  be  used  to  make  its  capital  priorities 


known  to  the  General  Assembly.  The  process  is  to  in- 
clude needs  criteria  that  are  based  on  mission,  enroll- 
ment, adequacy  of  facilities,  the  functional  age  of  the 
facilities,  utilization  of  facilities,  and  other  objective 
criteria. 

Salaries.  Section  7.12  of  Chapter  507  provides 
funds  for  a  salary  increase  for  permanent  full-time 
community  college  instructional  personnel  supported 
by  state  funds.  The  funds  are  to  be  used  to  provide  an 
average  annual  salary  increase  of  2  percent  under 
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guidelines  established  by  the  State  Board  of  Commu- 
\  nity  Colleges.  The  same  act,  in  Section  7.13,  makes  a 
very  similar  provision  for  all  UNC  employees  who  are 
exempt  from  the  State  Personnel  Act,  with  raises  to 
be  distributed  under  rules  adopted  by  the  Board  of 
Governors. 

The  Relationship  between  UNC  and 
the  Community  College  System 

UNC  report  on  community  college  transferees. 

Chapter  288  (H  740)  adds  anew  G.S.  1 16-1  l(lOb)  di- 
recting the  Board  of  Governors  to  report  to  each  com- 
munity college  and  to  the  State  Board  of  Community 
Colleges  (State  Board)  on  the  academic  performance  in 
the  UNC  system  of  each  community  college's  transfer 
students. 

Offering  college  transfer  courses.  Chapter  288 
also  amends  G.S.  1  15D-4.1  to  change  the  provisions 
regarding  community  colleges"  authority  to  offer 
courses  for  college  transfer  credit.  Before  the  amend- 
ment, G.S.  1 15D-4.1  limited  enrollment  in  a  commu- 
nity college's  transfer  program  to  the  greater  of  132 
students  or  15  percent  of  full-time  equivalent  students, 
unless  the  State  Board  made  an  exception.  The  amend- 
)  ment  does  away  with  this  limitation.  It  adds  to  the  stat- 
ute a  provision  requiring  the  State  Board  to  develop 
standards  for  operating  college  transfer  programs. 
Those  standards  will  require  that  all  transfer  programs 
continue  to  meet  the  accreditation  standards  of  the 
Southern  Association  of  Colleges  and  Schools  and  that 
the  community  college  offering  the  transfer  program 
have  an  articulation  agreement  with  at  least  one  four- 
year  college  or  university  for  acceptance  of  the  trans- 
fer credits.  The  community  college  must  disclose  the 
articulation  agreements  that  it  has  to  all  students  regis- 
tering in  transfer  courses.  The  statute  also  provides  that 
the  State  Board  will  review  information  supplied  to  it 
by  the  Board  of  Governors  regarding  the  performance 
of  a  community  college's  transfer  students  at  UNC  in- 
stitutions— as  described  in  the  preceding  paragraph.  If 
the  State  Board  finds  that  the  community  college's 
transfer  students  are  not  consistently  performing  ad- 
equately at  four-year  colleges,  the  State  Board  must 
review  the  community  college's  program  and  take 
steps  to  remedy  that  situation. 

Transfer  of  credits.  Chapter  287  (H  739)  directs 
the  Board  of  Governors  and  the  State  Board  to  develop 
\    a  plan  for  transferring  credits  between  community  col- 
'    leges  and  between  community  colleges  and  the  institu- 
tions of  The  University  of  North  Carolina.  Chapter  287 
declares  the  intent  of  the  General  Assembly  to  review 


the  plan  so  developed  and  then  to  adopt  its  own  plan 
before  July  1,  1996. 

The  University  of  North  Carolina 

UNC  mission  statement.  Section  15.17  of  Chap- 
ter 507  amends  G.S.  1 16-1  to  prescribe  the  following 
mission  statement  for  the  UNC  system: 

The  University  of  North  Carolina  is  a  public, 
multicampus  university  dedicated  to  the  service  of 
North  Carolina  and  its  people.  It  encompasses  the  16 
diverse  constituent  institutions  and  other  educational, 
research,  and  public  service  organizations.  Each 
shares  in  the  overall  mission  of  the  university.  That 
mission  is  to  discover,  create,  transmit,  and  apply 
knowledge  to  address  the  needs  of  individuals  and  so- 
ciety. This  mission  is  accomplished  through  instruc- 
tion, which  communicates  the  knowledge  and  values 
and  imparts  the  skills  necessary  for  individuals  to  lead 
responsible,  productive,  and  personally  satisfying 
lives;  through  research,  scholarship,  and  creative  ac- 
tivities, which  advance  knowledge  and  enhance  the 
educational  process;  and  through  public  service, 
which  contributes  to  the  solution  of  societal  problems 
and  enriches  the  quality  of  life  in  the  State.  In  the  ful- 
fillment of  this  mission,  the  university  shall  seek  an 
efficient  use  of  available  resources  to  ensure  the  high- 
est quality  in  its  service  to  the  citizens  of  the  State. 

Teaching  and  learning  constitute  the  primary  ser- 
vice that  the  university  renders  to  society.  Teaching, 
or  instruction,  is  the  primary  responsibility  of  each  of 
the  constituent  institutions.  The  relative  importance  of 
research  and  public  service,  which  enhance  teaching 
and  learning,  varies  among  the  constituent  institutions 
depending  on  their  overall  mission. 

Authority  to  raise  tuition.  Section  15.15  of  Chap- 
ter 507  authorizes  the  board  of  trustees  of  any  UNC  con- 
stituent institution  that  is  designated  as  Research 
University  I  (that  is,  UNC-CH  and  NCSU)  to  raise  tuition 
up  to  $400  per  full-time  student  per  regular-term  aca- 
demic year,  with  at  least  35  percent  of  the  funds  raised  to 
be  allocated  for  need-based  financial  aid  and  the  remain- 
der allocated  for  faculty  salaries  (limited  to  faculty  earn- 
ing less  than  $100,000  per  year)  or  library  budgets. 
Tuition  for  professional  schools  may  be  raised  by  the 
same  $400  amount  for  in-state  students  and  up  to  $3,000 
for  out-of-state  students.  Funds  raised  by  professional 
school  tuition  increases  are  "to  be  used  to  enhance  that 
professional  school." 

Rewarding  faculty  teaching.  Section  15.9  of 
Chapter  324  directs  the  Board  of  Governors  to  imple- 
ment a  system  to  monitor  faculty  teaching  workloads 
on  the  campuses  of  the  constituent  institutions  and 
to  direct  those  institutions  that,  when  making  faculty 
personnel  decisions  regarding  tenure,  teaching,  and 
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promotion  (for  those  positions  for  which  teaching  is 
the  primary  responsibility),  they  are  to  give  primary 
consideration  to  teaching.  The  board  is  to  develop  a 
plan  for  rewarding  faculty  who  teach  more  than  a  stan- 
dard academic  load.  It  is  also  to  review  the  procedures 
used  by  the  institutions  to  screen  and  employ  teaching 
assistants.  Reports  concerning  these  matters  are  due  by 
April  15.  1996. 

SRCI  and  reversions.  Section  15.16  of  Chapter 
507  amends  G.S.  1 16-30.3  concerning  the  reversion  of 
unspent  appropriations  from  UNC  special  responsibil- 
ity constituent  institutions.  The  chief  changes  are  to 
{ 1 )  fix  at  2  percent  of  the  General  Fund  appropriation 
the  amount  of  current  operations  credit  balance  that 
such  institutions  may  carry  over  and  (2)  break  out  Area 
Health  Education  Centers  reversions  from  the  formula 
for  reversions  from  other  parts  of  the  institution. 

Aid  to  students  attending  private  institutions. 
Section  15  of  Chapter  324  establishes  $550  (the  same 
amount  as  in  1994-95)  as  the  amount  to  be  disbursed, 
per  North  Carolina  undergraduate  student,  to  private 
colleges  in  the  state  that  enroll  North  Carolina  students 
(this  money  is  used  to  provide  scholarship  funds  for 
needy  North  Carolina  students  at  the  private  college), 
and  sets  at  $1,250  (also  the  same  as  in  1994-95)  the 
amount  of  tuition  grants  disbursed  to  North  Carolina 
undergraduates  enrolled  in  private  North  Carolina  col- 
leges (this  money  is  remitted  directly  to  the  college  and 
credited  to  each  North  Carolina  resident  student's  ac- 
count, without  regard  to  need). 

Wake  Forest  University  and  Duke  University 
medical  school  assistance.  Section  15.1  of  Chapter 
324  sets  at  $8,000  and  $5,000  for  Wake  Forest  and 
Duke,  respectively,  the  amount  that  is  to  be  disbursed 
for  each  enrolled  North  Carolina  resident  medical 
student. 

Health  Affairs  continuing  education.  Section 
15.8  of  Chapter  324  directs  UNC-CH"s  Division  of 
Health  Affairs  to  charge  continuing  education  fees  that 
will  reasonably  cover  a  higher  percentage  of  the  costs 
of  those  programs  than  the  current  fee  structure  covers. 
Health  care  professionals  serving  in  areas  that  are 
likely  to  generate  substantial  revenue  or  clientele  are 
to  pay  a  higher  proportion  of  costs  for  continuing 
education. 

Speaker  Ban  repealed.  In  1963  the  General  As- 
sembly passed  a  statute  prohibiting  members  of  the 
Communist  Party  and  certain  others  from  speaking  on 
UNC  campuses.  That  act  was  modified  in  1965  and 
was  subsequently  declared  unconstitutional  by  the  fed- 
eral courts  and  has  not  been  enforced,  but  it  has  re- 


mained on  the  books  as  Article  22  of  Chapter  1 16  of 
the  General  Statutes.  Chapter  379  (S  56)  repeals  the 
act. 

Appalachian  State's  school  administration  pro- 
gram. Section  27.2  of  Chapter  507  amends  G.S.  1 16- 
74.21(b)  to  raise  from  seven  to  eight  the  number  of 
school  administrator  master's  degree  programs  that 
may  be  offered  in  the  UNC  system  and  specifies  that 
the  program  at  Appalachian  State  University  is  to  be 
one  of  the  eight. 

Meharry  Medical  College  recruitment.  Section 
15  of  Chapter  507  directs  the  Board  of  Governors  to 
develop  and  implement  a  plan  to  recruit  and  attract  to 
North  Carolina  medical  and  dental  practices  Meharry 
Medical  College  graduates  who  are  both  North  Caro- 
lina residents  and  for  whom  state  financial  support  has 
been  provided  to  Meharry. 

North  Carolina  School  of  Science  and  Math- 
ematics admissions.  Section  15.1  of  Chapter  507 
amends  G.S.  116-235(b)  to  specify  that  the  difference 
in  the  number  of  rising  high  school  juniors  offered  ad- 
mission to  the  School  of  Science  and  Mathematics 
from  each  of  the  congressional  districts  may  not  vary 
by  more  than  2.5  percent  from  the  average  for  all  the 
congressional  districts. 

Training  teachers  for  the  visually  impaired. 
Section  15.2  of  Chapter  507  directs  the  Board  of  Gov- 
ernors to  select  one  school  of  education  within  the  sys- 
tem to  establish  an  interstate  consortium  of  universities 
in  the  southeastern  United  States  to  collaboratively  de- 
vise a  curriculum  for  training  teachers  of  the  visually 
impaired. 

East  Carolina  University  medical  school  re- 
ceipts. Section  15.4  of  Chapter  507  sets  out  a  new  G.S. 
116-36.6  detailing  the  manner  in  which  the  ECU 
School  of  Medicine  may  request  funds  that  are  earned 
by  the  school  from  Medicare  reimbursements  for  edu- 
cation costs  and  the  way  in  which  those  funds  are  to  be 
allocated. 

Vending  machine  receipts.  Section  15.7  of 
Chapter  507  amends  G.S.  116-36.4  to  require  each 
UNC  constituent  institution  to  report  directly  to  the 
governor  and  the  state  auditor  concerning  use  of  net 
proceeds  from  the  operation  of  vending  machines.  Be- 
fore this  change,  the  Board  of  Governors  had  con- 
ducted the  review  of  vending  proceeds  and  had 
provided  a  copy  of  its  report  to  the  Fiscal  Research 
Division. 

Selection  of  distinguished  professors.  Section 
15.12  of  Chapter  507  amends  G.S.  116-41.18  to 
specify  that  no  rule  is  to  prevent  UNC  constituent  in- 
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stitutions  from  selecting  recipients  of  distinguished 
)  professorships  from  among  existing  facuhy  members 
or  newly  hired  faculty  members.  This  seems  to  be  di- 
rected at  a  rule  that  would  limit  the  use  of  funds  from 
the  Distinguished  Professors'  Endowment  Trust  Fund 
solely  for  recruiting  purposes. 

Community  Colleges 

Mission  of  the  Community  College  System. 

Section  16.7  of  Chapter  507  provides  that  the  "General 
Assembly  hereby  designates  the  North  Carolina  Com- 
munity College  System  as  the  primary  lead  agency  for 
delivering  job  training,  literacy,  and  adult  education 
programs  in  the  State."  It  directs  the  governor  to  re- 
quire all  state  agencies  to  compile  an  inventory  of  all 
state  and  federal  funds  in  their  budgets  that  can  be  used 
for  workforce  preparedness  and  to  prepare  a  plan  for 
cooperating  with  the  community  college  system  in  the 
delivery  of  these  programs. 

Spending  flexibility.  Section  16.6  of  Chapter  324 
provides  that  a  local  community  college  may  use  all 
state  funds  allocated  to  it,  except  for  literacy  funds  and 
funds  for  new  and  expanding  industries,  for  any  autho- 
>.  rized  purpose  that  is  consistent  with  the  college's  In- 
/  structional  Effectiveness  Plan.  Each  college  is  to 
submit  an  Instructional  Effectiveness  Plan  that  indi- 
cates to  the  State  Board  how  the  college  will  use  this 
funding  flexibility  to  meet  the  demands  of  the  local 
community  and  maintain  a  presence  in  all  previously 
funded  categorical  programs. 

Budget  allocations.  Section  16.1  of  Chapter  507 
provides  that  community  colleges  that  experience  a 
decline  in  enrollment  will  not  receive  a  decrease  in 
full-time  equivalent  student  (FTE)  enrollment  funds 
until  their  enrollment  declines  more  than  5  percent,  and 
then  the  funds"  decrease  will  be  only  by  the  amount 
that  the  enrollment  decline  exceeds  5  percent.  Colleges 
that  experience  an  increase  in  enrollment  will  not  re- 
ceive an  increase  in  FTE  funds  until  their  enrollment 
increases  by  more  than  3  percent,  and  then  the  funds" 
increase  will  be  only  by  the  amount  that  the  enrollment 
increase  exceeds  3  percent. 

Qualiflcation  and  training  of  trustees.  Chapter 
470  (H  914)  amends  G.S.  I  I5D-12  to  make  the  follow- 
ing changes  in  qualification  requirements  for  members 
of  community  college  boards  of  trustees.  First,  no 
board  of  education  may  select  one  of  its  own  members 
I  \  to  be  a  trustee  of  the  community  college.  Second,  no 
'  more  than  one  trustee  selected  by  boards  of  county 
commissioners  may  be  a  member  of  the  appointing 


board.  And  third,  no  person  who  has  been  employed 
full  time  by  a  community  college  within  the  previous 
five  years,  and  no  spouse  or  child  of  a  person  currently 
employed  by  the  college,  may  be  appointed  to  the 
board  of  trustees.  The  act  also  amends  G.S.  1 15D-19  to 
provide  that  a  board  of  trustees  may  declare  vacant  the 
office  of  a  member  who,  without  justifiable  excuse, 
does  not  participate  within  six  months  of  appointment 
in  a  trustee  orientation  and  education  session  spon- 
sored by  the  North  Carolina  Association  of  Commu- 
nity College  Trustees. 

Removal  of  State  Board  members.  Chapter  192 
adds  a  new  G.S.  1 15D-2.1  permitting  the  State  Board 
of  Community  Colleges  to  declare  vacant  the  office  of 
an  appointed  or  elected  member  of  that  board  who 
does  not  attend  three  consecutive  scheduled  meetings 
without  justifiable  excuse. 

Eligibility  for  State  Board  membership.  Chap- 
ter 470  amends  G.S.  115D-2.1(d)  to  provide  that  no 
person  who  within  the  previous  five  years  has  been  an 
employee  of  the  Department  of  Community  Colleges  is 
eligible  to  serve  on  the  State  Board. 

Course  numbering  system.  Chapter  287  directs 
the  State  Board  to  implement,  by  June  1,  1997,  a  com- 
mon course  numbering  system,  including  common 
course  descriptions,  for  all  community  college 
programs. 

Inmates  work  in  capital  construction.  Chapter 
269  (S  967)  establishes  a  pilot  correction-education 
program  in  five  community  colleges  around  the  state 
that  allows  prison  inmates  to  participate  in  community 
college  construction  projects.  It  authorizes  the  Depart- 
ment of  Community  Colleges  to  contract  with  the  De- 
partment of  Correction  for  the  use  of  inmates.  The 
State  Board  is  to  select  community  colleges  to  partici- 
pate from  among  those  that  apply. 

Book  and  equipment  funds  reversions.  Section 
16  of  Chapter  324  adds  a  new  G.S.  1 15C-3l(c)  provid- 
ing that  state  funds  appropriated  to  the  Department  of 
Community  Colleges  for  equipment  and  library  books 
are  to  revert  to  the  General  Fund  at  the  close  of  the  fol- 
lowing fiscal  year.  Ordinarily  appropriations  revert  at 
the  end  of  the  fiscal  year  for  which  they  were  made. 
This  change  permits  the  Department  of  Community 
Colleges  to  carry  over  unencumbered  appropriations 
for  equipment  and  library  books  to  the  following  fiscal 
year. 

Course  repetition  policies.  Section  16.2  of  Chap- 
ter 324  provides  that  the  course  repetition  policy 
adopted  by  the  State  Board  [in  accordance  with  1993 
N.C.  Sess.  Laws  ch.  321,  §  102(a)l  does  not  apply  to 
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fire,  rescue,  or  law  enforcement  training  courses  tatcen 
by  fire,  rescue,  or  law  enforcement  personnel. 

Audit  penalties.  Section  16.3  of  Chapter  324 
(H  229)  directs  the  State  Board  to  provide  that  if  a 
community  college  is  in  violation  of  a  state  or  federal 
law  or  of  a  State  Board  rule  or  policy,  the  program  au- 
ditors are  to  cite  the  college  for  an  audit  exception  and 
not  a  concern.  The  State  Board  is  then  to  assess  a  25 
percent  penalty  in  addition  to  the  audit  exception  on  all 
audits  of  both  dollars  and  student  membership  hours 
excepted,  unless  the  State  Board  finds  that  the  audit 
exception  was  caused  only  by  a  processing  or  clerical 
error.  The  president  of  each  community  college  is  di- 
rected to  present  the  findings  of  the  college's  program 
audit  to  the  board  of  trustees  of  the  college. 

Multi-entry/multi-exit  classes  in  prison.  Section 
16.4  of  Chapter  324  amends  G.S.  115D-5(cl),  which 
generally  prohibits  a  community  college  from  operat- 
ing a  multi-entry/multi-exit  class  or  program  in  a 
prison  facility,  to  permit  prison  literacy  classes  or  pro- 
grams on  a  multi-entry/multi-exit  basis. 

FTE  reporting  dates.  Section  16.6  of  Chapter 
324  directs  that  the  dates  for  reporting  membership  in 
class  that  are  used  for  computing  FTE  enrollment  in 
curriculum  and  occupational  extension  classes  are  to 
be  at  the  30  percent  point  in  the  class  and  at  the  10  per- 
cent point  in  the  class.  In  1996  the  General  Assembly 
intends  to  determine  which  of  the  two  dates  to  use  in 
future  calculations. 

Use  of  reserves.  Section  16.7  of  Chapter  324  di- 
rects the  State  Board  to  use  one-half  of  its  Board  Re- 
serve for  1995-96  for  expenses  incurred  during  the 
conversion  from  the  quarter  credit  system  to  the  se- 
mester credit  system. 

Faculty  salaries.  Section  16.5  of  Chapter  324  re- 
peals Section  18.6  of  Chapter  769  of  the  1993  Session 
Laws,  which  established  a  particular  formula  for  calcu- 
lating the  use  of  funds  for  setting  faculty  salaries. 

Studies 

Funding  the  constituent  institutions.  Section 
15.3  of  Chapter  324  recites  the  finding,  made  by  the 
Commission  on  the  Quality  of  Education  in  The  Uni- 
versity of  North  Carolina,  that  the  funding  system  for 
appropriations  made  to  each  campus  for  continuing 
operations  is  not  based  on  identifiable  criteria  that  are 
either  measurable  or  allow  comparisons  to  be  made  of 
the  adequacy  of  funding  among  the  sixteen  constituent 
institutions.  It  directs  the  Board  of  Governors  to  evalu- 
ate the  current  funding  system  and  to  propose  a  system 


that  uses  identifiable  criteria  based  on  educationally 
and  fiscally  sound  principles.  Final  suggested  changes 
must  be  reported  to  the  General  Assembly  by  Novem- 
ber 15,  1996. 

Funding's  relationship  to  enrollment.  Section 
15.4  of  Chapter  324  directs  the  Board  of  Governors  to 
study  alternative  approaches  to  funding  undergraduate 
and  graduate  enrollment,  including  ( 1 )  the  current  sys- 
tem that  bases  full-time  equivalent  enrollment  on 
twelve  credit  hours,  (2)  a  system  that  would  base  full- 
time  equivalent  enrollment  on  fifteen  credit  hours,  and 
(3)  a  system  that  is  based  on  credit  hours  alone  rather 
than  on  full-time  equivalency.  Final  suggested  changes 
must  be  reported  to  the  General  Assembly  by  Novem- 
ber 15,  1996. 

Increasing  opportunities.  Section  15.5  of  Chap- 
ter 324  directs  the  Board  of  Governors  to  consider  dif- 
ferent funding  approaches  to  meet  the  needs  of  an 
increasing  pool  of  high  school  graduates  and  adult 
learners  unable  to  return  to  a  university  campus  for 
additional  education.  The  board  is  to  explore  such 
methods  as  funding  additional  credit  hours  above  the 
current  levels  for  summer  school  and  for  off-campus 
degree  programs  on  a  basis  that  is  more  comparable  to 
the  current  regular-term  funding;  the  application  of  dis- 
tance learning  technologies;  and  collaboration  with 
community  colleges  and  private  colleges.  A  final  re- 
port to  the  legislature  is  due  April  15,  1996. 

Incentives  for  meeting  educational  goals.  Sec- 
tion 15.6  of  Chapter  324  directs  the  Board  of  Gover- 
nors to  study  various  methods  to  provide  funding 
incentives  for  the  campuses  when  they  accomplish  spe- 
cifically stated  performance  goals  in  improving  the 
quality  of  undergraduate  education.  This  includes  tying 
the  ability  to  retain  portions  of  reversions  to  the 
achievement  of  specific  goals.  A  report  by  April  15, 
1996,  is  authorized. 

Privatization  options.  Section  15.10  of  Chapter 
324  directs  the  Board  of  Governors,  in  consultation 
with  the  constituent  institutions,  to  study  the  potential 
for  cost  savings  by  contracting  for  various  services 
with  private  contractors,  including  housekeeping  and 
physical  facility  maintenance.  The  board  is  to  report  to 
the  General  Assembly  by  April  15,  1996. 

Higher  education  enrollment  plan.  Section 
15.12  of  Chapter  324  directs  the  Education  Cabinet 
(expanded  by  this  section,  through  an  amendment  to 
G.S.  1 16C-1  to  include  the  chairman  of  the  State  Board 
of  Education)  to  develop  a  comprehensive  plan  to  meet 
the  projected  increase  in  higher  education  enrollments 
that  will  result  from  the  increased  numbers  of  high 
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school  graduates  and  nontraditional  students  who  will 
need  worker  retraining.  Possibilities  to  be  considered 
include  increased  summer  school  credit  hours  funding 
and  increased  aid  to  private  colleges.  The  board  is  to 
report  to  the  General  Assembly  by  April  15,  1996. 

Grants  to  needy  students.  Chapter  542  (H  898) 
authorizes  the  Legislative  Research  Commission  to 
study  matters  contained  in  H  42.  a  bill  that  would  have 
created  the  Education  Improvement  Commission, 
which  would  oversee  a  program  to  ensure  that  all  fi- 
nancially needy  (as  defined  in  the  bill)  North  Carolina 
residents  attending  any  college  or  community  college 
in  North  Carolina  would  receive  a  grant  for  tuition  and 
fees. 

Bills  Eligible  for  Consideration 
in  1996 

The  following  are  higher  education  bills  that  re- 
main eligible  for  consideration  in  the  1996  session  be- 
cause they  passed  their  house  of  introduction  and  were 
not  acted  on  unfavorably  in  the  other  chamber. 

Former  legislators  on  the  Board  of  Governors. 
S  452.  which  passed  the  Senate  but  remains  in  a  House 
committee,  would  amend  G.S.  1 16-7  to  provide  that  a 
former  member  of  the  General  Assembly  must  wait 
two  full  years  from  the  date  of  leaving  the  legislature 


before  being  elected  or  appointed  to  the  Board  of 
Governors. 

Sign  language  credit.  H  457.  which  passed  the 
House  but  remains  in  a  Senate  committee,  would  add  a 
new  G.S.  1 16-255  providing  that  American  Sign  Lan- 
guage may  be  offered  by  UNC  constituent  institutions 
as  a  modern  language  for  credit. 

Confirmation  of  UNC  trustees.  H  174.  which 
passed  the  House  but  remains  in  a  Senate  committee, 
would  amend  G.S.  116-31(d)  to  require  that  the 
governor's  appointments  to  boards  of  trustees  of  UNC 
constituent  institutions  are  subject  to  confirmation  by 
the  General  Assembly. 

Appointment  of  UNC  trustees.  H  673.  which 
passed  the  House  but  remains  in  a  Senate  committee, 
would  amend  G.S.  1 16-3 1(d)  to  add  to  the  membership 
of  boards  of  trustees  of  UNC  constituent  institutions 
four  members  appointed  by  the  General  Assembly. 

Community  college  health  students  immuniza- 
tions. H  512,  which  passed  the  House  but  remains  in  a 
Senate  committee,  would  amend  G.S.  130A-155.1  to 
make  the  immunization  requirements  that  now  apply  to 
persons  entering  colleges  and  universities  in  this  state 
(but  do  not  now  apply  to  students  enrolling  in  commu- 
nity colleges)  to  also  apply  to  community  college  stu- 
dents in  health  care  curriculums  that  require  clinical 
training  or  practice.  ■ 
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University's  study  of  factors 
contributing  to  the  salary  dif- 
ferential between  male  and  fe- 
male faculty  members  was 
flawed  and  left  material  facts 
in  dispute;  trial  court's  grant 
of  summary  judgment  for  the 
university  was  inappropriate. 
Smitti  V.  Virginia  Common- 
wealth University.  62  F.3d  659 
(4th  Cir.  1995). 
Facts:  Five  male  professors  (hereinafter  "'Smith" 
will  be  used  as  representative  of  the  group)  at  Virginia 
Commonwealth  University  (VCU)  objected  to  pay 
raises  VCU  gave  female  faculty  in  response  to  a  salary 
equity  study  conducted  at  the  university.  Smith  filed 
suit  in  federal  district  court  under  the  Equal  Pay  Act 
and  Title  VII  of  the  Civil  Rights  Act  of  1964.  Before 
the  trial,  the  court  granted  VCU's  motion  for  summary 
judgment,  finding  that  Smith  had  failed  to  present  any 
facts  that  would  entitle  him  to  relief.  Smith  appealed 
the  dismissal  of  his  claim. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
reversed  the  dismissal  of  Smith's  claim. 

VCU  increased  the  salaries  of  all  female  faculty 
members  who  requested  an  increase  (172  of  201)  in 
response  to  a  study  that  concluded  female  faculty  were 
paid  less  than  their  male  colleagues  based  on  the  im- 
permissible ground  of  gender.  The  court  stated  that  to 
increase  salaries  solely  because  of  gender  violated  Title 
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VII  unless  the  increase  were  part  of  a  voluntary  affir- 
mative action  plan  that  satisfied  certain  requirements. 
Such  a  plan  must  ( 1 )  have  as  its  purpose  the  breaking 
down  of  old  patterns  of  discrimination;  (2)  not  unnec- 
essarily trammel  the  rights  of  those  outside  the  group 
the  plan  is  designed  to  protect;  and  (3)  be  designed  to 
eliminate  a  manifest  racial  or  sexual  imbalance.  The 
court  agreed  with  Smith,  finding  that  there  was  a  ma- 
terial fact  issue  as  to  whether  such  a  manifest  imbal- 
ance in  compensation  between  male  and  female  faculty 
existed. 

The  study  on  which  VCU  based  its  conclusion  of 
salary  imbalance  compared  the  salaries  of  tenured  or 
tenure-eligible  male  and  female  faculty  members,  con- 
trolling for  differences  such  as  doctoral  degrees,  aca- 
demic rank,  tenure  status,  number  of  years  of  VCU 
experience,  and  number  of  years  of  prior  academic  ex- 
perience. The  study  did  not  control  for  a  number  of 
other  factors,  including  performance  factors  such  as 
teaching  load,  teaching  quality,  quantity  and  quality  of 
publications,  and  community  service;  nor  did  it  con- 
sider prior  service  as  an  administrator  and  average  pro- 
ductivity. These  factors.  Smith  contended,  might  have 
accounted  for  the  salary  gap  between  male  and  female 
facuhy  members  and  should  have  been  included  in  the 
salary  equity  study. 

The  researcher  conducting  the  study  did  not  in- 
clude performance  factors,  believing  them  too  "sub- 
jective" for  statistical  analysis.  Smith,  however, 
presented  evidence  that  wage  equity  studies  per- 
formed by  other  researchers  regularly  included  perfor- 
mance factors.  Because  VCU's  salary  structure  was 
based  solely  on  such  performance  factors  prior  to  the 
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salary  increases  for  female  faculty.  Smith  argued, 
)  these  factors  could  have  explained  the  differences  in 
salaries  and  should  have  been  included  in  the  study. 
Furthermore,  VCU's  study  should  have  included  prior 
administrative  service  because  it  could  have  explained 
the  salary  differences:  85  percent  of  the  faculty  mem- 
bers who  returned  to  teaching  after  such  service  were 
male  and  they  brought  with  them  the  salary  increases 
they  had  received  for  administrative  service.  The  au- 
thor of  the  VCU  study  agreed  that  this  factor  could 
have  affected  the  study  and  that  he  would  have  in- 
cluded it  if  he  had  been  aware  of  it. 

Based  on  these  omissions,  the  court  found  that 
the  existence  of  salary  inequity  at  VCU  based  on  gen- 
der was  not  manifest.  Therefore,  a  genuine  issue 
of  fact  exists  as  to  whether  the  salary  increases  to  fe- 
male faculty  violated  Title  VII,  and  Smith's  claim  is 
reinstated. 

School  board  is  neither  constitutionally  nor  statuto- 
rily required  to  provide  cued-speech  transliterator  to 
deaf  student  attending  a  private  religious  school. 

Goodall  V.  Stafford  County  School  Board.  60  F.3d  168 
(4th  Cir.  1995). 
.  Facts:  Matthew  Goodall  and  his  parents  twice 

)  sued  the  Stafford  County  (Va.)  school  system  seeking 
reimbursement  for  the  cost  of  cued-speech  trans- 
literator services  provided  to  Matthew,  a  profoundly 
hearing  impaired  student,  at  the  Fredericksburg  Chris- 
tian School.  The  Goodalls  also  sought  an  order  obligat- 
ing the  school  board  to  provide  such  services  to 
Matthew  at  the  Christian  School  in  the  future.  The 
board  had  provided  such  services  to  Matthew  when  he 
attended  county  schools  but  refused  to  continue  doing 
so  when  his  parents  transferred  him  to  the  Christian 
School. 

The  federal  district  court  dismissed  the  Goodalls" 
first  suit,  finding  that  the  board's  provision  of 
transliterator  services  at  the  Christian  School  would 
violate  the  Establishment  Clause  of  the  First  Amend- 
ment; the  board  therefore  had  a  compelling  reason  for 
refusing  to  pay  for  the  service. 

After  the  Goodalls'  first  case  was  dismissed,  the 
United  States  Supreme  Court,  in  Zobrest  v.  Catalina 
Foothills  School  District,  1 13  S.  Ct.  2462  (1993)  [see 
School  Law  Bulletin  24  (Spring  1993):  18],  held  that 
the  Establishment  Clause  does  not  prohibit  a  school 
district  from  furnishing  sign  language  interpreter  ser- 
m  \  vices  to  a  deaf  child  who  attends  a  religious  school 
and  is  entitled  to  receive  such  services  under  the  Indi- 
viduals with  Disabilities  Education  Act  (IDEA).  Pro- 
vision   of    such    services    does    not    violate    the 


Establishment  Clause,  the  Court  held,  because  IDEA 
distributes  benefits  to  children  with  disabilities  in  a  re- 
ligion-neutral manner.  After  the  Zobrest  ruling,  the 
Goodalls  filed  a  new  suit,  alleging  that  the  school 
board's  refusal  to  provide  transliterator  services  at  the 
Christian  School  substantially  burdened  their  free  ex- 
ercise rights,  without  compelling  reason,  in  violation 
of  both  the  First  Amendment  and  the  Religious  Free- 
dom Restoration  Act  (RFRA),  42  U.S.C.A.  §§  2000bb 
through  2000bb-4. 

After  hearing  the  Goodalls"  evidence,  the  federal 
district  court  entered  judgment  for  the  board,  finding 
that  its  refusal  to  fund  transliterator  services  for  Mat- 
thew did  not  substantially  burden  the  Goodalls'  free 
exercise  of  religion.  The  Goodalls  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
affirmed  the  district  court's  grant  of  judgment  for  the 
school  board. 

Both  the  Free  Exercise  Clause  of  the  First  Amend- 
ment and  RFRA  prohibit  the  government  from  passing 
laws  or  implementing  policies  that  substantially  burden 
the  free  exercise  of  religion  unless  such  laws  or  policies 
are  supported  by  a  compelling  governmental  interest 
and  are  the  least  restrictive  means  of  achieving  that  in- 
terest. The  Goodalls  failed  to  show  that  their  free  exer- 
cise of  religion  was  substantially  burdened. 

The  only  burden  the  Goodalls  alleged  was  finan- 
cial: for  the  1993-94  school  year  alone,  the  cost  of  pro- 
viding a  cued-speech  transliterator  reached  $14,000.  It 
is  well  established,  the  court  stated,  that  government 
practice  that  merely  makes  the  exercise  of  religion 
more  expensive  does  not  impose  a  substantial  burden 
on  free  exercise.  The  court  added  that  the  fact  that  a 
person  has  a  constitutional  or  statutory  right — here  the 
right  to  free  exercise  of  religion — does  not  mean  that 
the  government  must  subsidize  it.  That  is.  a  right  is  not 
necessarily  infringed  just  because  the  government 
chooses  not  to  fund  it. 

The  Goodalls'  claim  failed  because  there  was  no 
substantial  burden  on  the  free  exercise  of  religion.  The 
court  concluded  by  recalling  that  in  the  Goodalls'  first 
case  the  court  held  that  IDEA  does  not  require  the 
county  to  pay  for  the  transliterator  services  at  the  Chris- 
tian School;  this  portion  of  the  first  opinion  had 
not  been  ovenuled  by  the  Supreme  Court's  Zobrest 
opinion. 

Black  professor  from  Trinidad  failed  to  prove  that 
college  removed  him  from  his  tenure  track  position 
because  of  race  or  national  origin  discrimination. 

Jiminez  v.  Mary  Washington  College,  57  F.3d  369  (4th 
Cir.  1995). 
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Facts:  In  1989  Mary  Washington  College  (MWC) 
hired  Anthony  Jiminez,  a  black  professor  from 
Trinidad,  to  teach  economics.  Jiminez  had  not  yet  re- 
ceived his  Ph.D.  in  economics,  but  was  scheduled  to 
receive  it  soon,  and  MWC  made  his  appointment  as  a 
tenure  track  faculty  member  contingent  on  attaining  the 
degree. 

As  part  of  MWC's  policy  on  nontenured  faculty, 
Jiminez  was  evaluated  annually,  according  to  three  cri- 
teria: (1)  teaching  effectiveness,  (2)  service  to  MWC, 
and  (3)  scholarship  or  professional  activity.  Jiminez 
received  quite  poor  student  evaluations  for  his  first  five 
semesters  and  also  received  poor  evaluations  from  his 
colleagues.  In  addition  Jiminez  did  not  complete  work 
on  his  doctoral  degree  and  produced  no  scholarly  work. 
For  these  reasons,  after  five  semesters,  Jiminez" s  evalu- 
ation team  recommended  that  he  be  taken  off  the  ten- 
ure track  and  offered  a  one-year,  terminal  contract,  at 
the  end  of  which  he  would  be  required  to  leave  MWC. 

At  this  time  six  students  contacted  MWC's  vice 
president,  Phillip  Hall,  to  inform  him  of  their  belief  that 
Jiminez  was  a  good  professor  and  that  his  poor  student 
evaluations  might  be  attributable  to  a  concerted  racist 
effort  by  unnamed  white  students  to  have  him  removed 
from  the  college.  Hall  did  not  investigate  these  allega- 
tions because  he  could  find  no  further  details,  given 
that  student  evaluations  were  anonymous. 

During  Jiminez's  sixth,  seventh,  and  eighth  se- 
mesters, students  gave  him  improved  evaluations.  As  a 
result  of  Jiminez's  increasing  success  with  his  students, 
and  the  visit  to  Hall  by  the  six  students.  Hall  amended 
the  terminal  contract  recommendation:  MWC  offered 
Jiminez  the  one-year,  terminal  contract  but  invited  him 
to  reapply  for  the  tenure  track  position  if  he  received 
substantially  improved  evaluations  from  students  and 
colleagues,  defended  his  doctoral  dissertation,  and  pre- 
sented a  paper  at  an  economics  conference. 

Jiminez  did  not  reapply,  instead  filing  suit  against 
MWC  alleging  racial  and  national  origin  discrimination 
in  violation  of  Title  VII  of  the  Civil  Rights  Act  of 
1964.  The  federal  district  court  judge  ruled  in  favor  of 
Jiminez,  finding  that  MWC's  asserted  reasons  for  re- 
moving Jiminez  from  the  tenure  track  position — poor 
evaluations,  failure  to  obtain  his  Ph.D.  in  a  timely  fash- 
ion, and  failure  to  produce  scholarly  work — were  pre- 
texts for  racial  discrimination.  MWC  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
reversed,  holding  that  Jiminez  failed  to  prove  that 
MWC  intentionally  discriminated  against  him  on  the 
basis  of  race  and  national  origin  in  offering  him  a  ter- 
minal contract.  The  court  prefaced  its  opinion  by  em- 
phasizing that  although  Title  VII  relief  is  available  to 


aggrieved  professors,  courts  review  professorial  em-     ^ 
ployment  decisions  with  "great  trepidation"  because  of    | 
their  subjective  and  scholarly  nature.  V 

The  district  court's  judgment  was  wrong,  stated 
the  court  of  appeals,  because  it  was  premised  on  clearly 
erroneous  findings  of  fact  about  the  student  evaluations 
and  Jiminez's  failure  to  obtain  his  Ph.D. 

The  court  first  addressed  the  student  evaluations 
issue.  The  district  court  had  found  that  the  evaluations 
from  Jiminez's  first  five  semesters  were  tainted  with  ra- 
cial discrimination  and  that  MWC  should  not  have  used 
them  to  make  decisions  about  Jiminez's  performance; 
the  district  court,  in  fact,  had  refused  to  use  them  as  evi- 
dence. The  court  of  appeals  found  the  evidence  in  the 
record — consisting  of  allegations  by  a  few  students  that 
other  unnamed  white  students  might  have  given  Jiminez 
poor  reviews  because  of  racial  discrimination — utterly 
insufficient  to  support  a  finding  that  these  evaluations 
were  irretrievably  tainted.  Furthermore,  it  stated,  disre- 
garding these  evaluations  because  of  racial  taint  caused 
the  district  court  to  miss  information  in  them  which 
showed  that  Jiminez  was  simply  a  bad  teacher:  the 
evaluations  had  revealed  that  Jiminez  was  unorganized, 
confused,  and  had  difficulty  in  answering  questions.  Fi- 
nally, in  crediting  only  the  last  three  semesters'  im-  ^ 
proved  student  evaluations,  the  district  court  did  not  f 
take  into  account  that  during  these  semesters  Jiminez 
awarded  the  students  in  his  classes  higher  grades  than  he 
had  in  semesters  past  and  also  that  his  class  sizes  were 
substantially  smaller  than  average. 

The  court  next  discussed  Jiminez's  failure  to  ob- 
tain his  Ph.D.  The  district  court  had  found  that  MWC 
had  used  this  failure  as  a  pretext  for  removing  him 
from  his  tenure  track  position.  The  district  court  so 
found  because  a  white  colleague  of  Jiminez's  at 
MWC,  Professor  Greenlaw,  was  allowed  four  years  to 
obtain  his  Ph.D.  and  was  not  removed  from  the  tenure 
track.  Reliance  on  Greenlaw's  situation  for  compari- 
son was  improper,  the  court  of  appeals  stated,  because 
at  the  time  of  Greenlaw's  hiring  MWC  did  not  require 
possession  of  a  Ph.D.  for  promotion.  MWC  did  re- 
quire possession  of  a  Ph.D.  for  promotion  when 
Jiminez  was  hired  and  expressly  stated  this  require- 
ment in  his  contract.  Furthermore,  the  district  court 
disregarded  evidence  that  MWC  had  terminated  other 
instructors — with  teaching  evaluations  superior  to 
Jiminez's — solely  because  of  their  failure  to  obtain 
their  Ph.D. 's. 

Because   the  district  court   gave   inappropriate    §L 
weight  to  some  evidence  and  ignored  other  substantial    ^ 
or  contrary  evidence,  its  judgment  that  Jiminez  was  the 
victim  of  invidious  discrimination  cannot  stand. 
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School  board  rule  requiring  high  school  students  to 
complete  fifty  hours  of  community  service  to  gradu- 
ate is  constitutional.  Herndon  v.  Chapel  Hill-Carrboro 
City  Board  of  Education,  Civil  No.  1:94CV00196.  1995 
U.S.  Dist.  LEXIS  12022  (M.D.N.C.  July  19,  1995). 

Facts:  Aric  Herndon  and  John  Reinhardt  III,  stu- 
dents at  Chapel  Hill  High  School,  and  their  families 
filed  suit  in  federal  district  court  against  the  Chapel 
Hill-Carrboro  (N.C.)  school  board,  challenging  the 
board's  rule  requiring  high  school  students  to  complete 
fifty  hours  of  community  service  before  graduation. 
The  students  and  their  families  sought  injunctive  relief 
against  the  policy's  implementation  as  well  as  a  decla- 
ration that  the  policy  was  unconstitutional. 

Holding:  The  federal  district  court  dismissed  the 
suit. 

The  court  first  rejected  the  argument  that  the  com- 
munity service  requirement  violated  the  Thirteenth 
Amendment's  prohibition  against  slavery  and  involun- 
tary servitude.  This  prohibition  was  enacted  in  1865  for 
the  specific  purpose  of  eliminating  slavery  and  other 
forms  of  compulsory  labor  akin  to  it.  The  court  was  not 
persuaded  that  the  community  service  requirement  here 
could  be  compared  to  the  slavery  imposed  on  blacks 
early  in  this  country's  history.  And  although  the  Thir- 
teenth Amendment  has  occasionally  been  used  to  in- 
validate some  forms  of  legally  or  physically  compelled 
service,  the  court  found  that  the  community  service 
rule  was  within  the  state's  power  to  compel  its  citizens 
to  fulfill  essential  civic  obligations  because  its  pre- 
sumed benefit  outweighed  any  incidental  burden  it 
imposed. 

The  court  also  rejected  the  claim  that  the  com- 
munity service  requirement  deprived  parents  of  their 
liberty  interest,  protected  by  the  Fourteenth  Amend- 
ment, in  directing  their  children's  education.  Parents 
have  such  a  protected  liberty  interest,  the  court 
agreed,  and  it  is  important;  it  does  not,  however,  reach 
the  level  of  a  fundamental  interest — it  must  be  bal- 
anced against  the  state's  power  to  make  reasonable 
regulations  for  all  schools  and  to  prescribe  curricula 
for  them.  Where  a  state  regulation  bears  a  reasonable 
relation  to  some  end  within  the  competency  of  the 
state,  and  parents"  objection  to  the  regulation  does  not 
implicate  a  fundamental  right — such  as  the  free  exer- 
cise of  religion — a  court  will  not  invalidate  the  regu- 
lation. Transmitting  community  values  and  instilling 
the  skills  and  habits  of  good  citizenship,  as  the  com- 
munity service  program  purports  to  do,  are  legitimate 
ends  within  the  state's  power. 

Finally,  the  court  addressed  the  claim  that  requir- 
ing students  to  reveal  to  the  school  and  fellow  students 


where  they  performed  charitable  service,  and  their  re- 
action to  such  service,  unconstitutionally  invaded  their 
privacy.  The  students  alleged  two  kinds  of  privacy  in- 
terest: first,  the  interest  in  avoiding  disclosure  of  per- 
sonal matters;  and  second,  the  interest  in  making 
certain  kinds  of  important  decisions  independently. 

The  court  found  that  the  kind  of  information  the 
students  sought  to  protect — that  is,  their  concept  of 
"good"  as  revealed  by  their  choice  of  organizations — 
was  not  within  the  zone  of  privacy  recognized  by  the 
United  States  Supreme  Court  or  any  other  court.  Fur- 
ther, it  was  not  the  kind  of  information  in  which 
the  students  had  a  legitimate  expectation  of  confiden- 
tiality. The  revelation  of  the  organization  chosen  and 
the  student's  experience  in  working  for  it  reveals  no 
more  about  a  student  than  other  traditional  school  as- 
signments. These  days,  it  is  expected  that  students 
learn  not  only  from  books,  but  also  from  each  other's 
experience. 

As  to  independence  in  making  important  deci- 
sions, the  court  found  that  the  reporting  requirement 
does  not  prevent  students  from  choosing  to  work  with 
organizations  that  are  unpopular  or  controversial.  Stu- 
dents are  not  required  to  report  all  of  their  work  service 
experience  and  are  free  to  volunteer  to  work  with 
nonapproved  or  approved  controversial  groups  on  a 
noncredit  basis. 

The  court  concluded  its  opinion  by  reminding  the 
students  and  their  families  that  decisions  about  what  to 
teach  and  how  it  should  be  taught  are  made  by  the 
board  of  education,  and  that  the  board  of  education  is 
elected  by  citizens  like  them.  They  may  still  seek  to 
change  the  community  service  requirement  by  voting 
the  current  board  out  of  office. 

Federal  court  lacks  jurisdiction  over  most  of 
professor's  claims  against  Eastern  Carolina  Univer- 
sity, the  University  of  North  Carolina  system,  and 
various  officials  of  both  institutions  who  denied  him 
tenure;  court  dismisses  remainder  of  professor's 
claims.  McReynolds  v.  University  of  North  Carolina, 
No.  1:92CV00128,  1995  U.S.  Dist.  LEXIS  10821 
(M.D.N.C,  June  30,  1995). 

Facts:  The  Department  of  Pathology  and  Labora- 
tory Medicine  at  Eastern  Carolina  University  (ECU) 
School  of  Medicine  (SOM)  hired  Dr.  Richard 
McReynolds  as  a  tenure  track  assistant  professor  in 
1985.  McReynolds  was  reappointed  annually  thereafter 
until  February  1991,  when  ECU's  Chancellor  Eakin 
informed  him  that  he  was  not  being  recommended  for 
tenure  and  would  be  terminated  after  the  1991-92 
school  year. 
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McReynolds  filed  suit,  alleging  that  Chancellor 
Eakin  and  Dean  Hallock  of  the  SOM  did  not  terminate 
him  based  on  his  merits  as  an  assistant  professor,  but 
rather  in  retaliation  for  two  incidents.  First,  in  August 
1990,  McReynolds  had  asked  Hallock  for  a  copy  of  an 
SOM  accreditation  report.  Hallock  gave  the  report  to 
McReynolds  only  after  McReynolds  threatened  legal 
action  based  on  an  attorney's  opinion  that  the  report 
was  a  public  record.  Second,  in  October  of  1990, 
McReynolds  had  filed  a  grievance  with  the  ECU  Fac- 
ulty Affairs  Committee,  alleging  that  Eakin  and 
Hallock  violated  ECU's  affirmative  action  policy  by 
appointing  a  chair  for  the  department  of  pathology 
without  advertising  the  position. 

McReynolds" s  suit  contained  numerous  state  and 
federal  law  claims,  as  listed:  (1)  a  42  U.S.C.  §  1983 
claim  for  deprivation  of  due  process;  (2)  a  42  U.S.C. 
§  1983  claim  for  violation  of  free  speech  rights;  (3)  a 
North  Carolina  constitutional  claim  for  deprivation  of 
due  process;  (4)  a  North  Carolina  constitutional  claim 
for  violation  of  free  speech  rights;  (5)  a  North  Carolina 
statutory  claim  under  G.S.  126-85  for  retaliatory  dis- 
charge; and  (6)  a  North  Carolina  breach  of  contract 
claim.  These  claims  were  asserted  against  The  Univer- 
sity of  North  Carolina  (UNC)  system,  ECU,  and  offi- 
cials of  both  institutions,  as  well  as  against  ECU's 
Eakin  and  Hallock  as  individuals.  McReynolds  sought 
both  monetary  and  injunctive  relief. 

Holding:  The  federal  court  remanded  most  of 
McReynolds" s  claims  to  state  court,  finding  that  it 
lacked  jurisdiction  to  hear  them.  The  rest  of  the  claims 
the  court  dismissed. 

The  Eleventh  Amendment  of  the  United  States 
Constitution  grants  states  and  state  officers  acting  in 
their  official  capacity  immunity  against  suits  for  mon- 
etary relief  in  federal  court;  UNC,  ECU,  and  their  re- 
spective employees  qualify  as  state  agents.  The  state  can 
waive  immunity,  but  only  in  terms  so  specific  as  to 
leave  no  room  for  any  other  reasonable  interpretation.  A 
state's  attorney  general  may  waive  immunity,  but  only 
when  specifically  authorized  to  do  so  by  the  state's  con- 
stitution, statutes,  or  court  decisions.  The  mere  fact  that 
the  attorney  general  answered  McReynolds' s  complaint 
and  had  the  case  removed  to  federal  court  does  not 
amount  to  a  waiver  of  immunity  by  the  state.  The  court 
found  no  waiver  and  so  sent  the  claims  seeking  mon- 
etary relief  from  the  state  and  its  officials  back  to  state 
trial  court.  The  court  further  found  that  it  lacked  juris- 
diction over  all  of  McReynolds' s  state  law  claims  seek- 
ing injunctive  relief  and  remanded  them  as  well. 


After  remand.  McReynolds  was  left  with  his  Sec- 
tion 1983  claims  for  injunctive  relief  against  the  state    g 
and  against  Hallock  and  Eakin  as  individuals.  These    V 
claims  alleged  that  McReynolds  was  denied  tenure  in 
violation  of  his  due  process  rights  and  in  retaliation  for 
exercising  his  right  to  free  speech. 

The  court  first  addressed  McReynolds' s  due  pro- 
cess claim.  To  be  entitled  to  due  process  before  the 
deprivation  of  a  benefit,  a  person  must  have  a  legiti- 
mate claim  to  that  benefit.  McReynolds  failed  to  estab- 
lish that  he  had  a  legitimate  claim  to  remain  on  the 
faculty  of  the  SOM.  McReynolds  argued  that  by  virtue 
of  his  seven  years  of  teaching — two  years,  from  1983 
to  1985,  at  the  University  of  Alabama  at  Birmingham 
(for  which  ECU  granted  him  credit),  and  five  years  at 
ECU — he  received  tenure.  This  argument,  the  court 
stated,  ignored  ECU's  explicit  policies  and  regulations 
governing  tenure,  which  state  that  permanent  tenure 
may  be  conferred  only  by  affirmative  action  of  the 
president  and  Board  of  Governors  or  by  others  to 
whom  the  board  delegates  such  authority. 

McReynolds' s  argument  that  he  received  tenure 
through  the  mere  passage  of  time  rests  on  purely  ad- 
monitory language  in  the  1940  American  Association  of 
University  Professors  (AAUP)  Statement  of  Principles  ^ 
of  Academic  Freedom  and  Tenure,  which  recommends  f 
that  probationary  periods  for  professors  should  not  ex-  ^ 
ceed  seven  years.  Though  ECU's  tenure  policy  is  based 
on  the  principles  espoused  in  the  AAUP  statement,  the 
AAUP  statement  is  in  no  way  binding.  In  addition,  the 
Fourth  Circuit  Court  of  Appeals  (the  law  of  which  is 
binding  on  North  Carolina)  has  found  that  the  AAUP 
does  not  advocate  or  approve  of  the  acquisition  of  ten- 
ure through  the  mere  passage  of  time.  Absent  an  affir- 
mative act  granting  him  tenure,  McReynolds  was 
deprived  of  nothing  to  which  he  was  entitled,  and  ECU 
was  therefore  not  required  to  grant  him  due  process. 

To  support  his  free  speech  claim  that  his  termina- 
tion was  in  retaliation  for  requesting  the  accreditation 
report  and  for  complaining  about  the  appointment  pro- 
cess for  department  chair,  McReynolds  had  to  show 
that:  ( 1 )  these  expressions  related  to  matters  of  public 
concern;  (2)  the  failure  to  grant  him  tenure  deprived  him 
of  some  valuable  benefit;  and  (3)  his  expressions  were  a 
substantial  or  motivating  factor  in  the  decision  not  to 
grant  him  tenure.  The  court  presumed  without  discuss- 
ing that  McReynolds  had  satisfied  the  first  two  elements 
of  this  showing,  but  found  that  he  failed  to  establish  the 
third.  The  primary  fact  relied  on  by  McReynolds  to  dk 
prove  the  third  element  was  that  his  two  expressions   ^ 
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took  place  in  August  and  October  1990.  close  to  the 
time  of  his  termination,  which  became  official  in  Febru- 
ary 1991.  Mere  proximity  in  time  does  not.  the  court 
stated,  establish  causation. 

Nor  was  the  court  persuaded  of  a  causal  link  by 
McReynolds's  allegation  that  Hallock  and  Eakin  were 
biased  against  him  because  they  were  friends  with  the 
man  they  appointed  to  chair  the  pathology  department 
and  believed  McReynolds's  criticism  of  the  appoint- 
ment process  endangered  that  friend.  This  allegation, 
the  court  found,  amounted  to  nothing  more  than  mere 
suspicion. 

Finally,  the  court  noted  that  McReynolds  had 
failed  to  rebut  evidence  that  none  of  the  nine  commit- 
tee members  who  recommended  his  termination  knew 
of  his  request  for  the  accreditation  report,  that  seven  of 
the  nine  were  unaware  of  his  affirmative  action  griev- 
ance, and  that  while  two  committee  members  were 
aware  of  the  grievance,  they  did  not  know  of  its  details. 
In  addition  McReynolds  did  not  contradict  evidence 
that  Hallock  always  acted  in  accordance  with  the  rec- 
ommendation of  this  committee,  as  he  did  here. 

Redistricting  plan  based  on  districts'  total  popula- 
tion, rather  than  voting  age  population,  violated  the 
principle  of  electoral  equality  guaranteed  by  the 
Fourteenth  Amendment.  Daly  v.  Hunt.  881  F.  Supp. 
218(W.D.N.C.  199.S). 

Facts:  The  Blue  Ribbon  County  Governance 
Committee,  appointed  by  the  Mecklenburg  County 
commissioners,  drafted  a  proposal  (the  Blue  Ribbon 
Plan)  for  changing  the  method  of  electing  county  com- 
missioners in  Mecklenburg  County  from  an  at-large 
system  to  a  district  system:  six  members  were  to  be 
elected  from  single-member  districts,  and  the  remain- 
ing three  members  were  to  be  elected  at  large.  The 
Blue  Ribbon  Plan  was  adopted  for  the  1994  election 
cycle. 

As  a  result  of  public  support  for  the  plan,  the 
General  Assembly  extended  it  to  apply  to  the  election 
of  Mecklenburg  County  board  of  education  members: 
a  Senate  bill  (S  613)  provided  that  board  members 
would  be  elected  from  the  same  six  districts  as  the 
county  commissioners.  These  districts  were  estab- 
lished based  on  the  total  population  in  each,  and  the 
deviation  in  total  population  between  districts  was 
8.3.3  percent. 

However,  the  deviation  between  districts  in  terms 
of  voting  age  population  ranged  between  13.45  per- 
cent and  16.17  percent.  Jack  Daly  and  other  voters  in 


Mecklenburg  County  filed  suit  in  federal  district 
court,  alleging  that  the  Blue  Ribbon  Plan  and  S  613 
violated  the  constitutional  principle  of  one  person-one 
vote,  and  that  districts  should  be  established  based  on 
their  voting  age  population,  not  their  total  population. 

Holding:  The  district  court  agreed,  finding  that 
the  Blue  Ribbon  Plan  and  S  613  violate  the  Equal  Pro- 
tection Clause  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution. 

Two  interests  clash  in  this  case — electoral  equal- 
ity (the  right  to  have  one's  vote  count  as  fully  as  the 
vote  of  any  other  citizen)  and  representational  equality 
(the  interest  in  having  representatives  share  the  same 
number  of  constituents).  The  total  population  scheme 
used  in  Mecklenburg  County  is  a  guarantor  of  the  lat- 
ter, while  the  voting  age  population  standard  urged  by 
plaintiffs  would  ensure  the  former. 

United  States  Supreme  Court  cases  provide  no 
clear  guidance  as  to  which  interest  prevails  in  such  a 
conflict.  Nonetheless,  from  the  Supreme  Court's  "most 
significant"  voting  rights  case,  Reynolds  v.  Sims,  377 
U.S.  533.  the  court  here  gleaned  that  the  overriding 
concern  was  electoral  equality.  Statements  to  the  effect 
that  the  weight  of  a  citizen's  vote  cannot  be  made  de- 
pendent on  where  he  or  she  lives  proliferate  in 
Reynolds,  the  court  found. 

Thus,  the  court  examined  the  Blue  Ribbon  Plan 
and  S  613  to  determine  whether  the  variation  between 
voting  age  populations  in  the  districts  exceeded  permis- 
sible bounds.  Although  the  Equal  Protection  Clause 
does  not  require  mathematical  exactness  and  allows  de 
minimis  variations,  the  general  rule  is  that  population 
deviations  of  more  than  10  percent  are  unacceptable. 
As  the  deviation  here  is  at  least  13.45  percent,  and  at 
most  16.17  percent,  the  Blue  Ribbon  Plan  and  S  613 
are  unconstitutional. 

The  court  enjoined  the  county  from  conducting 
any  elections  for  the  board  of  county  commissioners  or 
the  board  of  education  under  the  district  plan  created  by 
the  Blue  Ribbon  Plan  and  S  613.  In  addition,  the  court 
ordered  the  committee  to  develop  a  new  redistricting 
plan,  based  on  voting  age  population,  as  quickly  as  rea- 
sonably possible. 

Community  college  professor  whose  contract  was  not 
renewed  failed  to  state  a  claim  of  age  discrimination 
and  failed  to  establish  that  he  had  a  protected  prop- 
erty interest  in  the  position.  Fisher  v.  Asheville- 
Buncombe  Technical  College.  857  F.  Supp.  465 
(W.D.N.C.  1993). 
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Facts:  William  Fisher,  age  sixty-one,  was  a  pro- 
fessor of  electrical  engineering  technology  at 
Asheville-Buncombe  Technical  Community  College 
(AB  Tech)  from  1971  to  1991  under  a  series  of  one- 
year  contracts.  Fisher  had  been  subject  to  frequent  criti- 
cism from  his  department  chair,  Lovelace,  for  failing  to 
adapt  to  the  new  curriculum.  In  March  of  1991  Fisher 
reacted  angrily  to  Lovelace's  criticism  and  within  ear- 
shot of  students  challenged  Lovelace  to  a  fistfight. 
Shortly  thereafter,  Fisher  was  transferred  from  his 
teaching  position  to  the  maintenance  department, 
where  he  performed  cleaning  chores.  In  August  of 
1991  AB  Tech  did  not  renew  Fisher's  contract. 

AB  Tech  refused  Fisher's  request  for  a  hearing  on 
the  nonrenewal  and  filled  Fisher's  teaching  position 
with  Ronald  Anderson,  age  thirty-six. 

Fisher  filed  suit  in  federal  district  court,  alleging 
that  his  termination  violated  the  Age  Discrimination  in 
Employment  Act  (ADEA)  and  that  AB  Tech's  refusal 
to  grant  him  a  hearing  before  his  temiination  violated 
the  Due  Process  Clause  of  the  Fourteenth  Amendment. 

Holding:  The  district  court  granted  AB  Tech's 
motion  to  dismiss  Fisher's  suit  without  a  hearing  on  the 
merits. 

Fisher  failed  to  put  forth  any  direct  evidence  that 
AB  Tech  engaged  in  unlawful  age  discrimination  in 
violation  of  the  ADEA.  Although  Fisher  established 
that  his  department  chair,  Lovelace,  made  derogatory 
statements  about  older  people,  such  statements  estab- 
lished only  that  Lovelace  was  biased  against  older  em- 
ployees; such  bias  violates  the  ADEA  only  if  acted 
upon.  Fisher  failed  to  present  any  direct  evidence  that 
Lovelace  refused  to  renew  his  contract  because  he  was, 
as  Lovelace  said,  "too  old";  in  fact,  the  evidence  indi- 
cated that  the  contract  was  not  renewed  because  Fisher 
was  no  longer  capable  of  performing  his  job  produc- 
tively or  satisfactorily. 

Fisher  also  failed  to  raise  any  genuine  issue  of 
material  fact  as  to  whether  AB  Tech's  asserted  rea- 
sons for  firing  him  were  the  true  reasons.  Although 
the  merits  of  Fisher's  job  performance  were  subject  to 
genuine  dispute,  complaints  in  his  personnel  file  and 
his  violent  outburst  at  Lovelace  presented  justifiable, 
believable  reasons  for  Lovelace's  refusing  to  renew 
his  contract. 

The  court  also  rejected  Fisher's  claim  that  he  was 
entitled  to  a  hearing  before  his  termination.  Despite 
Fisher's  contention  that  AB  Tech's  contract  system  af- 
forded instructors  an  expectation  of  renewal,  and  that 
an  informal  tenure  system  existed,  he  failed  to  establish 
that  his  interest  in  continued  employment  with  AB 


Tech  amounted  to  a  property  interest.  Fisher  worked  at 
AB  Tech  under  a  series  of  one-year  contracts  with  clear   g 
ending  dates.  Because  Fisher  had  no  established  prop-   V 
erty  interest  in  continued  employment  at  AB  Tech,  AB 
Tech  was  not  required  to  afford  him  due  process  before 
nonrenewal. 

Junior  high  student  who  possessed  gun  on  school 
property  was  properly  adjudicated  delinquent  even 
though  gun  was  inoperable.  In  the  Matter  of  Cowley, 
N.C.  App. ,  461  S.E.2d  804  (1995). 

Facts;  Ronald  Cowley,  a  fifteen-year-old  student 
at  Nash  Central  Junior  High  School  (N.C),  admitted 
to  the  school's  principal  that  he  was  in  possession  of 
a  .38  caliber  handgun  he  had  purchased  from  another 
student.  The  gun  was  unloaded  and  Cowley  had  no 
bullets.  The  Nash  County  sheriff's  department  invest- 
igated and  found  the  gun  inoperable  because  the  ham- 
mer had  been  filed  down  so  that  it  would  not  strike 
the  firing  pin. 

Cowley  was  charged  with  violating  G.S.  14- 
269.2(b),  which  makes  it  a  felony  to  carry  a  firearm  on 
educational  property.  Cowley  made  a  motion  to  dismiss 
the  charge  on  the  ground  that  the  gun  was  inoperable, 
but  the  juvenile  court  denied  this  motion  and  found  ^ 
Cowley  delinquent;  he  was  placed  on  intensive  proba-  I 
tion  for  twelve  months.  Cowley  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  juvenile  court's  ruling,  finding  that  G.S. 
14-269. 2(b)  does  not  require  that  a  gun  be  operable  in 
order  to  prove  a  violation  of  the  statute. 

Although  courts  have  found  gun  operability  nec- 
essary for  violation  of  other  criminal  firearms  statutes, 
these  statutes  differ  distinctly  from  G.S.  14-269. 2(b): 
weapons  in  these  other  statutes  are  defined  either 
in  terms  of  their  life  threatening  potential  (e.g., 
"weapon[s]  of  mass  death  and  destruction"),  or  in 
terms  of  specific  characteristics  (e.g.,  "firearm[s]  with 
a  banel  length  of  less  than  18  inches  .  .  .").  G.S.  14- 
269.2(b),  in  contrast,  makes  it  illegal  to  carry  "any 
gun  ...  or  firearm  of  any  kind."  Furthermore,  the  pur- 
pose of  G.S.  14-269.2(b)  differs  from  other  criminal 
firearms  statutes  in  that  it  focuses  on  the  need  for  in- 
creased safety  in  our  schools — the  need  to  deter  stu- 
dents and  others  from  bringing  any  kind  of  gun  to 
school — rather  than  focusing  on  the  degree  of  endan- 
germent  per  se.  Finally,  the  court  observed,  G.S.  14- 
269.2(b)  specifically  lists  the  kinds  of  guns  that 


are  exempt  from  its  purview:  BB  guns,  stun  guns,  |fl 


air  rifles,  and  air  pistols.  Courts  need  not  add  to 
the  list. 
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University  student's  undergraduate  advisors  did  not 
liave  the  authority  to  promise  her  admission  to  the 
university's  nursing  school.  Long  v.  University  of 

North  Carolina  at  Wilmington, N.C.  App. ,  461 

S.E.2d  773  (1995). 

Facts:  Jacqueline  Long  was  a  prenursing  student 
at  The  University  of  North  Carolina  at  Wilmington 
(UNCW)  who  was  denied  admission  to  UNCWs 
School  of  Nursing.  In  May  1993  Long  sued  UNCW  for 
breach  of  a  contract,  saying  her  faculty  advisors  as- 
sured her  that  she  would  be  admitted  to  the  nursing 
school.  Long  also  claimed  that  the  nursing  school  was 
estopped  from  denying  her  admission. 

The  trial  court  dismissed  Long's  claim,  finding 
that  it  raised  no  genuine  issue  of  material  fact.  Long 
appealed  the  dismissal. 

Holding:  The  North  Carolina  Court  of  Appeals 
upheld  the  trial  court's  dismissal  of  Long's  claim. 

Despite  Long's  evidence  that  her  faculty  advisors 
assured  her  admission  to  the  school  upon  completion  of 
the  minimum  requirements,  there  is  no  evidence  to  sup- 
port her  contention  that  these  assurances  resulted  in  an 
implied  contract.  There  was  no  implied  contract,  the 
court  held,  because  the  faculty  had  no  actual  or  appar- 
ent authority  to  make  promises  of  admission.  The  un- 
disputed evidence,  contained  in  the  UNCW  handbook, 
establishes  a  very  clear  application  process  and  explic- 
itly states  that  admission  to  the  nursing  school  depends 
upon  recommendation  of  the  committee  for  student  af- 
fairs of  the  nursing  school.  Long  did  not  complete  the 
application  process,  and  none  of  Long's  faculty  mem- 
bers belonged  to  the  nursing  school  committee. 

The  nursing  school  is  not  estopped  from  denying 
Long  admission.  Long  relied  on  the  representations  of 
her  faculty  advisors  and  was  misled  through  her  own 
want  of  reasonable  care  and  circumspection.  The  appli- 
cation process  and  minimum  requirements  were  clearly 
set  out  for  all  to  see. 

North  Carolina  School  of  the  Arts  (NCSA)  chancellor 
exceeded  his  authority  under  NCSA  regulations  on 
faculty  discharge;  teacher  entitled  to  one-year  exten- 
sion of  her  contract.  Simonel  v.  North  Carolina  School 

of  the  Arts, N.C.  App. ,  460  S.E.2d  194  (1995). 

Facts:  In  1988  Dolores  Simonel  entered  into  a 
five-year  contract  as  a  faculty  member  at  NCSA.  In 
June  1992  NCSA  Chancellor  Ewing  informed  Simonel 
that  he  would  not  renew  her  contract.  After  meeting 
with  Simonel  at  her  request,  Ewing  restated  his  deci- 
sion not  to  renew  her  contract.  Simonel  then  requested, 
pursuant  to  NCSA  regulations,  review  of  the  decision 


by  NCSA's  faculty  grievance  committee  (FGC).  (This 
avenue  of  appeal  was  optional  under  the  regulations 
and  Simonel  could  have  appealed  directly  to  the  board 
of  trustees.)  The  FGC  found  that  Ewing' s  decision  not 
to  reappoint  Simonel  was  based  on  the  impermissible 
ground  of  personal  malice. 

Ewing  reviewed  the  FGC  findings  and  decision, 
and  reiterated  his  decision  to  not  reappoint  Simonel. 

Simonel  then  appealed  to  the  NCSA  board  of 
trustees,  alleging — in  addition  to  her  claim  that  Ewing 
dismissed  her  based  on  the  impermissible  ground  of 
personal  dislike  and  in  violation  of  her  academic  free- 
dom— that  NCSA  regulations  did  not  grant  Ewing  the 
authority  to  review  and  reject  FGC  decisions.  A  com- 
mittee of  the  board  found  that  Ewing' s  decision  not  to 
reappoint  was  not  based  on  any  impermissible  grounds; 
the  board  did  not  address  Simonel's  claim  about  the 
NCSA  regulations. 

After  another  unsuccessful  appeal,  this  time  to 
The  University  of  North  Carolina  president  and  Board 
of  Governors,  Simonel  filed  suit  in  Forsyth  County  Su- 
perior Court.  She  alleged  that  the  decision  of  the  Board 
of  Governors  and  NCSA  was  in  error  and  based  on  un- 
lawful procedure  because  it  affirmed  Ewing' s  unautho- 
rized rejection  of  the  FGC  decision.  The  trial  court 
agreed,  and  ordered  NCSA  to  reinstate  Simonel  for  a 
period  of  one  year  and  to  fairly  evaluate  her  during  that 
period. 

NCSA  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  trial  court's  decision. 

The  NCSA  regulations  do  not  grant  the  chancellor 
the  authority  to  review  and  reject  the  FGC  decision  in 
faculty  nonreappointment  matters.  Although  G.S.  1 16- 
34(a)  gives  the  chancellor  of  each  constituent  institu- 
tion of  The  University  of  North  Carolina  complete 
executive  authority,  that  authority  must  be  exercised 
here  in  accordance  with  the  express  language  of  NCSA 
regulations. 

Attorney  general's  opinion  concludes  that  joint  ses- 
sion of  the  General  Assembly  confirmed  State  Board 
of  Education  appointee.  Unpublished  North  Carolina 
Attorney  General's  Opinion,  August  1,  1995. 

Question:  Was  Kathy  Taft  confirmed  as  a  mem- 
ber of  the  State  Board  of  Education  (SBE)  by  the  Gen- 
eral Assembly  as  required  by  the  North  Carolina 
Constitution? 

Answer:  Yes.  Article  IX  Section  4(1)  of  the 
North  Carolina  Constitution  provides  that  eleven 
members  of  the  State  Board  of  Education  are  to  be 
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appointed  by  the  governor,  subject  to  confirmation  by 
the  General  Assembly  meeting  in  joint  session.  When 
the  General  Assembly  met  in  joint  session  on  July  19, 
1995,  Taft  received  44  of  48  Senate  votes  in  favor  of 
her  confirmation  and  47  of  1 1 1  House  votes  in  favor 
of  confirmation,  for  a  total  of  91  votes  for  confirma- 
tion and  68  votes  against  it.  The  votes  were  counted 
separately,  however,  and  both  house  journals  reflect 
that  the  Speaker  of  the  House  announced  that  Taft's 
appointment  was  not  confirmed.  Whether  Taft  was 
confirmed  depends  on  the  meaning  of  "joint  session." 

North  Carolina  law  does  not  define  the  term  "joint 
session,"  and  neither  the  House  nor  Senate  rules  speak 
to  how  joint  session  votes  are  to  be  tallied.  The  House 
rules  do,  however,  state  that  matters  not  covered  by  the 
House  rules  are  governed  by  Mason's  Manual  of  Leg- 
islative Procedure.  Mason's  provides  that  when  Senate 
and  House  meet  in  joint  session,  they  "become  a  single 
body,  with  a  majority  of  all  members  of  both  houses 
constituting  a  quorum,  with  each  member  entitled  to  an 
equal  vote  with  every  other  member."  Case  law  from 
many  other  states  accords  with  Mason's  detmition.  The 
attorney  general's  office  found  no  authority  to  contra- 
dict this  common  definition  of  joint  session. 

The  General  Assembly's  fairly  recent  practice  of 
counting  separately  the  votes  of  the  houses  meeting  in 
joint  session  does  not  suggest  a  contrary  result.  The 
practice  of  counting  the  houses'  votes  separately  seems 
to  be  attributable  to  the  advent  of  electronic  voting 
machines  rather  than  deliberate  choice:  for  almost 
thirty-five  years  before  1977,  the  houses  voted  as  a 
unicameral  body.  And  until  Taft's  confirmation,  never 
before  had  the  houses  voted  differently  on  an  appoin- 
tee to  the  SBE;  the  General  Assembly  never  had  occa- 
sion to  address  the  question  of  what  joint  session 
meant. 

Based  on  widespread  unanimity  on  the  definition 
of  joint  session,  and  the  absence  of  any  contrary  defi- 
nition, the  attorney  general's  opinion  concluded  that 
when  the  General  Assembly  met  in  joint  session  on 
July  19,  1995,  it  did  confirm  Taft's  appointment  by  a 
vote  of  91  to  68. 

The  Division  of  Youth  Services  is  entitled  to  the  edu- 
cational records  of  juveniles  committed  to  its  physical 
custody,  but  is  bound  to  keep  those  records  confiden- 
tial. Unpublished  North  Carolina  Attorney  General's 
Opinion.  July  24.  1995. 

Question:  Are  local  school  boards  required,  upon 
request,  to  transmit  to  the  Division  of  Youth  Services 
(DYS)  education  records  of  juveniles  committed  to 


DYS's  physical  custody?  If  so,  is  DYS  bound  to  keep 
such  records  confidential?  g 

Answer:  The  answer  to  both  questions  is  yes.         V 

DYS,  a  division  of  the  Department  of  Human  Re- 
sources (DHR),  runs  regional  detention  centers  for  ju- 
veniles and  operates  a  school  at  each  of  these  facilities. 
DYS  is  required  by  statute  to  develop  educational  pro- 
grams for  juveniles  in  its  custody  because  these  juve- 
niles are  prohibited  from  attending  public  schools. 

Many,  if  not  most,  of  the  juveniles  committed  to 
DYS  custody  are  children  with  special  needs  entitled  to 
special  education  under  federal  and  state  law.  State  law 
provides  that  divisions  of  DHR  with  educational  re- 
sponsibility for  such  children  are  the  functional  equiva- 
lent of  local  school  administrative  units.  G.S.  1 15C- 
1 10(a)  states  that  local  school  administrative  units  are 
bound  promptly  to  provide  a  child's  educational 
records  to  another  school  system  to  which  the  child  has 
been  transferred.  This  law,  although  dealing  expressly 
with  children  with  special  needs,  embodies  the  General 
Assembly's  more  basic  intent  that  public  agencies  re- 
sponsible for  educating  school-age  children  share  edu- 
cational records. 

The  Family  Educational  Rights  and  Privacy  Act 
(FERPA),  the  federal  law  governing  confidentiality  of  ^ 
educational  records,  authorizes  educational  agencies  to  f 
disclose  educational  records  to  other  officials  or  school 
systems  in  which  a  student  seeks  or  intends  to  enroll,  as 
long  as  the  student's  parents  are  notified  of  the  disclo- 
sure, receive  a  copy  of  the  record  if  they  so  desire,  and 
have  the  opportunity  to  challenge  the  contents  of  the 
record.  Assuming  that  DYS  qualifies  as  an  educational 
agency,  FERPA  does  not  prevent  the  exchange  of 
records  between  local  school  administrative  units  and 
DYS. 

The  Civil  Rights  Division  of  the  U.S.  Department 
of  Justice  has  issued  a  memorandum  on  this  subject 
that  concurs  with  this  conclusion. 

If  DYS  is  subject  to  the  same  rules  as  any  other 
educational  agency  in  terms  of  records  access,  then 
DYS  is  also  bound  by  the  same  confidentiality  require- 
ments. DYS  can  disclose  educational  records  only  to 
educational  officials  or  others  specified  by  FERPA. 

School  system  receives  authorization  to  develop  edu- 
cation program  for  a  student  with  special  needs  de- 
spite his  father's  objection  to  the  child  being 
identified  as  "behaviorally  and  emotionally  handi- 
capped." Vance  County  Schools  v.  Yarborough.  In  the  A 
Office  of  Administrative  Hearings.  95  EDC  0235  (Au-  ^ 
gust  4,  1995). 
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Facts:  Haywood  Yarborough's  son,  Christopher, 
was  identified  as  a  behavioraliy  and  emotionally  handi- 
capped child  eligible  for  special  education  services  in 
the  Vance  County  (N.C.)  school  system.  Although 
Yarborough  had  consented  to  his  son's  evaluation  and 
had  no  objection  to  the  special  education  services  sug- 
gested in  it,  he  refused  to  consent  to  the  development 
of  an  individualized  education  program  (lEP)  for 
Christopher  because  he  objected  to  the  label  of  "behav- 
ioraliy and  emotionally  handicapped." 

The  system  requested  a  hearing  under  G.S.  1 15C- 
1 16  to  override  Yarborough's  refusal  to  consent  to  lEP 
development  for  Christopher. 

Holding:  The  hearing  officer  found  that  the  sys- 
tem had  correctly  identified  Christopher  as  behavior- 
ally  and  emotionally  handicapped  for  the  purpose  of 
providing  him  with  special  education.  The  evidence 
showed  that  Christopher  had  fondled  two  female  kin- 
dergarten students,  threatened  to  kill  the  school  coun- 
selor with  a  knife,  and  participated  in  numerous  fights. 
He  demanded  an  excessive  amount  of  teacher  attention 
because  of  his  constant  classroom  disruptions  and  ag- 
gressive behavior  toward  other  students. 

Because  Christopher  was  appropriately  identified 
as  a  child  entitled  to  special  education  and  related  ser- 
vices, the  hearing  officer  ordered  the  system  to  develop 
an  lEP  for  Christopher  as  soon  as  possible,  without 
Yarborough's  consent.  The  system  must  provide 
Yarborough  with  notice  of  meetings  concerning  his 
son's  lEP. 

North  Carolina  State  University  (NCSU)  employee 
who  refused  to  attend  a  federally  required  medical 
examination  engaged  in  improper  personal  conduct, 
giving  NCSU  just  cause  to  dismiss  him;  procedure  by 
which  dismissal  took  place  complied  with  the  State 
Personnel  Act.  Brown  v.  NCSU,  In  the  Office  of  Ad- 
ministrative Hearings,  94  OSP  1 173  (June  30,  1995). 

Facts:  Wesley  Brown  worked  in  NCSU's  physi- 
cal plant  from  1980  until  March  1994.  Brown  was  the 
only  black  trades  employee  in  his  department.  His  su- 
pervisor, Bradley,  was  also  black.  During  his  employ- 
ment with  NCSU,  Brown  was  an  active  member  in  the 
NCSU  Physical  Plant  Employees  Association  and 
voiced  a  number  of  concerns  about  workplace  practices 
and  procedures  in  this  role.  Brown  also  filed  a  griev- 
ance with  NCSU  and  the  Equal  Employment  Opportu- 
nity Commission  alleging  racial  discrimination  in  his 
^  \  failure  to  receive  a  promotion.  Before  1994  Brown  had 
^  /  a  good  work  performance  record  with  no  reported  dis- 
ciplinary action. 


NCSU's  physical  plant  maintained  a  Respiratory 
Protection  Program  (RPP)  for  its  employees  that,  as 
required  by  federal  law.  sought  to  eliminate  or  mini- 
mize employee  exposure  to  airborne  hazards.  As  part 
of  this  program,  employees  who  might  encounter  air- 
borne hazards  in  the  course  of  performing  their  duties 
were  required  to  wear  a  respirator;  before  being  outfit- 
ted with  a  respirator,  however,  employees  were  re- 
quired to  undergo  a  medical  examination  to  determine 
their  fitness  to  wear  the  respirator. 

Brown  was  scheduled  for  such  an  examination, 
and  told  his  supervisor  that  he  did  not  intend  to  attend 
the  examination  and  wanted  more  information  about 
the  RPP.  Bradley  informed  Brown  that  he  would  get 
the  requested  information  after  the  examination  and 
that  if  Brown  did  not  attend  the  examination,  he  could 
expect  disciplinary  action. 

Brown  did  not  attend  the  examination.  Bradley 
sent  him  notice  of  a  presuspension  conference;  at  the 
conference  Brown  was  suspended  for  three  days  and 
was  scheduled  for  another  medical  examination  on  his 
return  to  work.  Bradley  told  Brown  that  if  he  did  not 
attend  this  examination  he  would  be  dismissed. 

After  missing  the  second  examination  Brown  re- 
ceived notice  of  a  predismissal  conference.  At  the  con- 
ference. Brown  said  he  wanted  more  information  about 
RPP  and  did  not  want  a  strange  physician  "probing  his 
body."  He  refused  to  attend  an  examination.  Three  days 
later,  Bradley  informed  Brown  that  his  repeated  refusal 
to  attend  the  examination  amounted  to  improper  per- 
sonal conduct  for  which  he  was  being  dismissed. 
Bradley  also  gave  Brown  a  letter  stating  the  grounds 
for  his  dismissal  and  outlining  his  rights  of  appeal. 

Brown  appealed  his  dismissal,  which  resulted  in  a 
recommendation  from  the  grievance  committee  that  he 
be  reinstated  without  demotion  or  reduction  in  salary  or 
benefits,  but  without  back  pay  or  back  benefits.  Al- 
though Brown  had  been  insubordinate  and  his  dis- 
missal justified,  his  reinstatement  was  warranted,  the 
committee  found,  due  to  Bradley's  failure  to  respond  to 
Brown's  request  for  information.  Brown's  reinstate- 
ment was,  however,  conditioned  on  his  submitting  to 
the  medical  examination  within  one  month.  Brown 
never  responded  to  this  offer. 

Brown  alleged  before  the  Office  of  Administrative 
Hearings  that  NCSU  dismissed  him  without  just  cause, 
without  proper  procedure,  and  because  of  unlawful  ra- 
cial discrimination  or  in  retaliation  for  his  previous 
employment-related  grievance. 

Holding:  The  administrative  law  judge  concluded 
that  Brown's  two  refusals  to  obey  Bradley's  reasonable 
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order  to  attend  the  medical  examination  constituted 
personal  misconduct  justifying  his  dismissal.  The  judge 
also  found  that  Brown's  suspension  and  dismissal  com- 
plied with  the  requirements  of  the  State  Personnel  Act. 
Brown  presented  insufficient  evidence  to  make  out  a 
case  of  either  racially  discriminatory  conduct  or  retal- 
iatory discharge. 

Probationary  male  employee  failed  to  establish  that 
he  was  a  victim  of  sex  discrimination.  Fore  v.  North 
Carolina  Central  University,  In  the  Office  of  Administra- 
tive Hearings.  L.W.  No.  5-09-0938  (June  13.  1995). 

Facts:  For  approximately  three  months,  Peter 
Fore  was  a  probationary  evening  circulation  clerk  at 
North  Carolina  Central  University's  (NCCU)  Law 
School  Library.  Fore  worked  under  the  immediate  su- 
pervision of  Dora  Rodriguez-Maher;  the  two  had  a 
persistent  personality  conflict  that  was  obvious  to  li- 
brary patrons  because  they  worked  in  the  most  pub- 
licly visible  area  of  the  law  library.  The  two 
constantly  gossiped  about  each  other  and.  on  a  num- 
ber of  occasions.  Fore  complained  to  the  law  library 
director,  Deborah  Jeffries,  that  Rodriguez-Maher  was 
involved  in  a  smear  campaign  against  him.  In  addition 
Fore  complained  that  Rodriguez-Maher  inappropri- 
ately placed  her  hands  on  him.  Jeffries  repeatedly  re- 
quested that  Fore  give  her  a  written  account  of  the 
problems  he  was  having  with  Rodriguez-Maher,  but 
he  never  supplied  this  docuinent. 

Because  of  the  ongoing  conflict,  Jeffries  sought 
assistance  from  NCCU's  personnel  director,  who  in- 
formed her  that  she  could  either  meet  with  Fore  and 
Rodriguez-Maher  and  again  tell  them  they  must  work 
together  as  a  team  and  extend  their  probationary  peri- 
ods, or  not  extend  their  probationary  periods,  depend- 
ing on  how  detrimental  their  conflict  was  to  library 
operations. 

Shortly  after  the  meeting  between  Jeffries  and  the 
personnel  director,  Rodriguez-Maher  prepared  Fore's 
interim  evaluation,  which  was  not  favorable.  On  the 
night  Rodriguez-Maher  gave  Fore  his  evaluation.  Fore 
apparently  ran  around  the  circulation  area  "like  a  pin  in 
a  pinball  machine"  and  then  filed  an  assault  complaint 
again.st  Rodriguez-Maher  with  NCSU  security  (the  rea- 
sons for  which  are  not  explained  in  the  opinion). 

Two  days  later  Jeffries  dismissed  both  Fore  and 
Rodriguez-Maher.  Fore  alleged  that  he  was  retaliated 
against  in  violation  of  the  State  Personnel  Act,  that  he 
was  discriminated  against  on  the  basis  of  his  sex,  and 
that  Jeffries  did  not  have  just  cause  to  dismiss  him. 

Holding:  The  administrative  law  judge  found  no 
evidence  to  support  Fore's  contentions  of  retaliatory  or 


illegally  discriminatory  dismissal.  Because  Fore  was  a    ^ 
probationary  state  employee,  he  was  protected  only  by  W 
the  discrimination  and  retaliation  portions  of  the  State   V 
Personnel  Act  and  was  not  entitled  to  file  a  grievance 
alleging  lack  of  just  cause  for  his  dismissal. 


Parents  who  unilaterally  removed  their  developmen- 
tally  disabled  son  from  school  system  where  he  was 
making  educational  progress  and  placed  him  in  an  out- 
of-state  residential  facihty  failed  to  show  that  school  sys- 
tem had  not  provided  their  son  with  a  free  appropriate 
education  and  that  their  chosen  residential  placement 
was  the  least  restrictive  environment.  S.M.  v.  Davie 
County  Board  of  Education,  In  the  Office  of  Administrative 
Heanngs,  93  EDC  1627  (May  30,  1995). 

Facts:  J.  A.  M.  is  a  developmentally  disabled  stu- 
dent who,  during  the  1993-94  school  year  attended  the 
eighth  grade  at  South  Davie  Junior  High  School  in  the 
Davie  County  (N.C.)  Public  School  System.  During  the 
1994-95  school  year,  J.  A.  M.'s  parents  unilaterally 
removed  him  from  the  system  and  placed  him  in  the 
Kanner  Center,  a  residential  facility  in  Pennsylvania. 

In  this  hearing,  J.  A.  M.'s  parents  alleged  that  the 
education  provided  by  the  system  was  inappropriate 
and  sought  reimbursement  from  the  system  for  the  cost 
of  the  Pennsylvania  residential  placement. 

Holding:  The  administrative  law  judge  ruled  in 
favor  of  Davie  County,  finding  that  it  had  offered 
J.  A.  M.  a  free,  appropriate  public  education  in  the 
least  restrictive  environment,  as  required  by  state  and 
federal  law  governing  the  education  of  children  with 
disabilities. 

J.  A.  M.'s  parents  did  not  present  persuasive  evi- 
dence that  J.  A.  M.  required  residential  placement  to 
benefit  from  special  education  and  related  services. 
None  of  the  doctors  who  recommended  residential 
placement  had  observed  J.  A.  M.  in  the  Davie  County 
schools:  the  doctors  who  did  observe  J.  A.  M.  in  the 
Davie  County  .schools  were  unanimous  in  their  praise 
for  the  system's  teachers  and  the  effectiveness  of  their 
classrooms.  This  latter  group  of  doctors  believed  the 
system  provided  an  impressive  and  appropriate  educa- 
tional placement  for  J.  A.  M. 

The  evidence  showed  that  the  Kanner  Center,  on 
the  other  hand,  was  an  inappropriate  and  overiy  restric- 
tive environment.  J.  A.  M.  had  no  exposure  to  non- 
disabled  students  there,  and  the  only  off-site  activity  for 
Kanner  students  was  cleaning  the  parking  lot  of  a 
nearby  shopping  center.  J.  A.  M.  regressed  behavior- 
ally  in  the  new  school. 

Because  J.  A.  M.'s  parents  failed  to  meet  their 
burden  in  showing  that  the  system  failed  to  provide 
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J.  A.  M.  with  a  free,  appropriate  public  education, 
they  failed  to  show  that  they  are  entitled  to  any  relief. 
[Editor's  Note:  The  administrative  law  judge  here 
specifically  addressed  both  (1)  whether  the  individual- 
ized education  program  (lEP)  offered  by  the  school 
board  was  appropriate;  and  (2)  whether  the  lEP  pro- 
vided by  the  Kanner  Center  was  appropriate.  Accord- 
ing to  the  United  States  Supreme  Court,  Committee  of 
the  Town  of  Burlington  v.  Department  of  Education, 
471  U.S.  359  (1985),  if  an  administrative  body  or 
court  determines  that  a  school  board's  proposed  lEP  is 
appropriate,  it  is  not  necessary  to  address  whether  a 
parent's  proposed  alternative  placement  is  also 
appropriate.] 

School  bus  driver  was  negligent  in  failing  to  keep 
proper  lookout  as  she  discharged  a  mentally  re- 
tarded student  across  the  highway  from  her  home. 

Fuller  V.  Vance  County  Board  of  Education,  N.C.  In- 
dustrial Commission,  I.C.  No.  TA-12100  (April  28. 
1995). 

Facts:  Bernice  Hammie  was  a  twenty-year-old 
mentally  retarded  woman  taking  classes  for  exceptional 
students  in  Vance  County  (N.C).  A  Vance  County 
I  school  bus  driven  by  Lucy  Champion  transported 
I  Hammie  to  and  from  classes;  the  official  bus  route  pro- 
vided that  Hammie  would  be  picked  up  and  delivered 
to  her  home  each  day.  Nonetheless,  during  the  1988-89 
school  year.  Champion  picked  up  and  delivered 
Hammie  across  the  highway  from  her  home. 

On  May  11,  1989,  after  being  discharged  from 
the  bus  and  successfully  crossing  one  lane  of  the  high- 
way, Hammie  was  hit  by  an  oncoming  vehicle  driven 
by  an  intoxicated  man.  Hammie  suffered  head  injuries 
and  a  broken  leg  and  pelvis.  Hammie's  guardian  ad 
litem.  Mary  Fuller,  brought  suit  against  Vance 
County,  alleging  that  the  negligence  of  its  employee 
Champion  was  a  breach  of  legal  duty  and  was  a  proxi- 
mate cause  of  Hammie's  injuries.  [Editor's  Note: 
Fuller  had  already  sued — and  recovered  $100,000  dol- 
lars from — the  intoxicated  driver  of  the  car  that  hit 
Hammie.) 

A  deputy  of  the  Industrial  Commission  found  that 
Champion  had  not  been  negligent.  Fuller  appealed  to 
the  full  commission. 

Holding:  The  Commission  reversed,  finding 
Champion  negligent  in  the  following  respects:  ( 1 )  fail- 
ing to  transport  Hammie  directly  to  her  home;  (2)  failing 
I  \  to  discharge  Hammie  on  the  other  side  of  the  highway. 
^  so  that  she  would  not  have  had  to  cross  the  lane  of 
travel;  (3)  failing  to  warn  Hammie  or  prevent  her  from 
walking  into  the  path  of  the  oncoming  vehicle;  and 


(4)  failing  to  see  the  approaching  vehicle  and  discharge 
Hammie  in  a  safe  place. 

North  Carolina  case  law  provides  that  bus  drivers 
have  a  legal  duty  to  supervise  the  activities  of  children 
discharged  from  the  bus  until  they  have  crossed  the 
highway  to  safety  or  are  otherwise  out  of  danger.  What 
constitutes  a  place  of  safety  and  what  degree  of  care  a 
bus  driver  must  exercise  depend  on  the  age  and  expe- 
rience of  the  bus  passenger.  In  this  case,  although 
Hammie  was  twenty  years  old,  undisputed  medical  evi- 
dence showed  that  she  had  the  intelligence  of,  at  most, 
a  six-year-old.  Testimony  indicated  that  Hammie  was 
unlikely  to  be  able  to  recognize  the  danger  posed  by  an 
oncoming  car.  especially  one  not  following  the  rules  of 
the  road. 

Because  Champion  had  a  duty  to  supervise 
Hammie  until  she  reached  a  place  of  safety — as 
opposed  to  merely  discharging  Hammie  in  a  place 
where  she  could  be  safe  so  long  as  she  remained 
there — the  fact  that  Hammie  was  hit  by  a  driver  who 
was  intoxicated  does  not  insulate  Champion  from  a 
finding  that  she  negligently  breached  her  duty  to 
Hammie. 

School  committee's  condom- 
availability  program  does  not 
violate  parents'  privacy,  lib- 
erty, or  free  exercise  rights. 

Curtis  V.  School  Committee  of 
Falmouth.  652  N.E.2d  580  (Mass. 
1995). 

Facts:  The  school  commit- 
tee of  Falmouth  (Mass.)  imple- 
mented a  condom-availability 
program  for  grades  seven  through  twelve.  In  the  town's 
junior  high  school,  students  could  request  free  condoms 
from  the  school  nurse;  before  dispensing  them,  the 
school  nurse  counseled  students,  giving  them  pam- 
phlets on  AIDS/HIV  and  other  sexually  transmitted 
diseases.  Students  at  the  high  school  could  also  request 
free  condoms  from  their  school  nurse,  or  could  pur- 
chase them  for  75  cents  from  condom  vending  ma- 
chines located  in  the  boys'  and  girls'  restrooms. 
Counseling  by  trained  faculty  members  was  available, 
as  were  informational  pamphlets. 

The  program  included  no  "opt  out"  provision 
whereby  students'  parents  could  exclude  their  children 
from  the  availability  of  condoms.  Nor  did  the  program 
include  a  parental  notification  requirement  to  inform 
parents  of  their  children's  requests  for  condoms. 

Students  and  parents  of  students  in  the  Falmouth 
public  school  system  filed  suit  in  state  court,  alleging 
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that  the  condom  program  unconstitutionally  burdened 
their  right  to  familial  privacy,  their  liberty  interest  in 
directing  the  education  and  upbringing  of  their  chil- 
dren, and  their  right  to  freely  exercise  their  religion. 
The  trial  court  granted  summary  judgment  for  the 
school  committee,  finding  that  the  parents  had  not  es- 
tablished that  the  condom  program  exerted  a  coercive 
burden  on  their  rights.  Plaintiffs  appealed,  and  the 
Massachusetts  Supreme  Court  granted  the  school 
committee's  request  for  direct  review  (otherwise,  the 
case  would  have  gone  to  the  state  court  of  appeals). 

Holding:  The  state  supreme  court  affirmed  the 
trial  court's  grant  of  summary  judgment  for  the  school 
committee. 

The  court  acknowledged  that  parents  possess  a 
liberty  interest,  protected  by  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution,  in  being  free 
from  unnecessary  governmental  intrusion  in  the  rearing 
of  their  children  and  in  maintaining  familial  privacy. 
Governmental  intrusion  on  these  rights  is  unconstitu- 
tional when  it  has  a  coercive  effect  and  is  not  justified 
by  a  compelling  governmental  interest.  Examples  of 
governmental  intrusions  that  have  been  found  unconsti- 
tutionally coercive  include  compulsory  school  atten- 
dance laws  that  violated  Amish  parents'  right  to  direct 
the  religious  upbringing  of  their  children,  a  state  law 


prohibiting  parents  from  sending  their  children  to  pri- 
vate parochial  schools,  and  a  law  prohibiting  the  teach- 
ing of  foreign  languages  to  schoolchildren. 

The  court  found  the  element  of  coercion  lacking 
in  the  Falmouth  condom-availability  program.  Students 
are  free  to  decline  to  participate  in  the  program,  and 
parents  are  free  to  instruct  their  children  not  to  partici- 
pate. Exposure  to  condom  vending  machines,  though  it 
may  offend  some  students'  religious  and  moral  sensi- 
bilities, does  not  amount  to  unconstitutional  interfer- 
ence. Nor  does  the  existence  of  compulsory  school 
attendance  laws  make  the  condom  program  itself 
coercive. 

Because  the  program  lacks  any  element  of  coer- 
cion, it  does  not  violate  parents'  liberty  or  privacy  in- 
terests. Therefore,  neither  an  opt-out  nor  a  parental 
notification  provision  is  constitutionally  required. 

The  plaintiffs"  claim  that  the  condom  program 
unconstitutionally  burdened  their  First  Amendment 
right  to  free  exercise  of  religion  suffered  from  the  same 
defect  as  their  liberty  and  privacy  claims.  Because  stu- 
dents are  not  required  to  participate  in  the  program, 
parents'  right  to  teach  their  children  whatever  their  re- 
ligion dictates  about  premarital  sex  is  not  burdened. 
The  lack  of  any  opt-out  or  notification  procedure  has 
no  effect  on  this  analysis.  ■ 
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